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6HFWLRQ������RI� WKH�7KHIW�$FW�������7$�������FUHDWHV�WKH�RIIHQFH�RI� WKHIW�� � ,W�VWDWHV�
³$�SHUVRQ�LV�JXLOW\�RI�WKHIW�LI�KH�GLVKRQHVWO\�DSSURSULDWHV�SURSHUW\�EHORQJLQJ�WR�DQRWKHU�ZLWK�WKH�LQWHQWLRQ�RI�SHUPDQHQWO\�GHSULYLQJ�WKH�RWKHU�RILW�´
7KHIW� LV� WULDEOH�HLWKHU�ZD\�� �7KH�PD[LPXP�SXQLVKPHQW� WKDW� FDQ�EH� LPSRVHG�ZKHUH� D� GHIHQGDQW� KDV�EHHQ� FRQYLFWHG� RI� WKHIW� IROORZLQJ� WULDO� RQ� LQGLFWPHQW��ZDV�UHGXFHG�IURP�WHQ�\HDUV�WR�VHYHQ�\HDUV�E\�V���RI�WKH�&ULPLQDO�-XVWLFH�$FW������
:KLOVW�V�����FUHDWHV�WKH�RIIHQFH��VV�����SURYLGH�FRPSOHWH�RU�SDUWLDO�GHILQLWLRQV�RI�WKH�HOHPHQWV�RI�WKHIW���$V�V�����SURYLGHV�
³7KH� ILYH� IROORZLQJ� VHFWLRQV� RI� WKLV� $FW� VKDOO� KDYH� HIIHFW� DV� UHJDUGV� WKH�LQWHUSUHWDWLRQ�DQG�RSHUDWLRQ�RI�WKLV�VHFWLRQ��DQG��H[FHSW�DV�RWKHUZLVH�SURYLGHG�E\�WKLV�$FW��VKDOO�DSSO\�RQO\�IRU�WKH�SXUSRVHV�RI�WKLV�VHFWLRQ��´
7KH�DFWXV� UHXV RI� WKHIW� FRQVLVWV� RI� ���� WKH� DSSURSULDWLRQ� RI� ���� SURSHUW\� ����EHORQJLQJ� WR� DQRWKHU�� � 7KH�PHQV� UHD FRQVLVWV� RI� WKH� GHIHQGDQW� DFWLQJ� ����GLVKRQHVWO\��DQG�����ZLWK�WKH�LQWHQWLRQ�RI�SHUPDQHQWO\�GHSULYLQJ�WKH�RWKHU�RI�LW�

7+(�$&786�5(86�2)�7+()7
�� $335235,$7,21

7KH�GHILQLWLRQ�RI�³DSSURSULDWLRQ´�LV�SURYLGHG�E\�V�����ZKLFK�VWDWHV�
³$Q\� DVVXPSWLRQ� E\� D� SHUVRQ� RI� WKH� ULJKWV� RI� DQ� RZQHU� DPRXQWV� WR� DQ�DSSURSULDWLRQ�� DQG� WKLV� LQFOXGHV� ZKHUH� KH� KDV� FRPH� E\� WKH� SURSHUW\��LQQRFHQWO\�RU�QRW��ZLWKRXW�VWHDOLQJ� LW��DQ\� ODWHU�DVVXPSWLRQ�RI�D� ULJKW� WR� LW�E\�NHHSLQJ�RU�GHDOLQJ�ZLWK�LW�DV�DQ�RZQHU�´
7KXV�DOWKRXJK�WKHIW�XVXDOO\�RFFXUV�ZKHQ�D�SHUVRQ�WDNHV�SURSHUW\�EHORQJLQJ�WR�VRPHERG\� HOVH�� WKHUH� DUH� PDQ\� RWKHU� VLWXDWLRQV� ZKHUH� LW� FDQ� DULVH�� � )RU�H[DPSOH�

 $� OHQGV�D�ERRN�WR�'�� � ,I�'�VHOOV�RU�JLYHV�WKH�ERRN�WR�;��RU�GHVWUR\V�WKH� ERRN�� '� ZLOO� KDYH� DSSURSULDWHG� LW�� DQG� PD\� WKHUHIRUH� EH� JXLOW\� RI� WKHIW���2QO\� $�� WKH� RZQHU� RI� WKH� SURSHUW\�� KDV� WKH� ULJKW� WR� GR� WKRVH� WKLQJV� DQG� '�ZRXOG�WKHUHIRUH�EH�WUHDWLQJ�WKH�ERRN�DV�LI�KH�RZQHG�LW�
 '�ZKR�ILQGV�D�ERRN�LQ�WKH�VWUHHW��DQG�ODWHU�GLVFRYHUV�WKDW�LW�EHORQJV�WR�KLV�QHLJKERXU��$��GHFLGHV�WR�NHHS�LW��ZRXOG�DOVR�EH�ZLWKLQ�V�������'�FDPH�E\�WKH�SURSHUW\�LQQRFHQWO\�DQG�ODWHU�DVVXPHV�WKH�ULJKWV�RI�DQ�RZQHU�
1RWH� WKDW� D� WHPSRUDU\� DSSURSULDWLRQ� FDQ� DPRXQW� WR� WKHIW�� VHH�&RUFRUDQ� Y�$QGHUWRQ �������LQ�+DQGRXW�RQ�5REEHU\�
,112&(17�$335235,$7,21
6RPH�SURWHFWLRQ�LV�RIIHUHG�WR�WKH�ERQD�ILGH �LQ�JRRG�IDLWK��SXUFKDVHU�E\�V�����ZKLFK�SURYLGHV�
³:KHUH� SURSHUW\� RU� D� ULJKW� RU� LQWHUHVW� LQ� SURSHUW\� LV� RU� SXUSRUWV� WR� EH�WUDQVIHUUHG�IRU�YDOXH�WR�D�SHUVRQ�DFWLQJ�LQ�JRRG�IDLWK��QR�ODWHU�DVVXPSWLRQ�E\�KLP�RI�ULJKWV�ZKLFK�KH�EHOLHYHG�KLPVHOI�WR�EH�DFTXLULQJ�VKDOO��E\UHDVRQ�RI�DQ\�GHIHFW�LQ�WKH�WUDQVIHURU
V�WLWOH��DPRXQW�WR�WKHIW�RI�WKH�SURSHUW\�´
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:KHUH�WKHUHIRUH��$�EX\V�VWROHQ�SURSHUW\�IURP�'��XQDZDUH�WKDW�LW�LV�VWROHQ��DQG�KH�JLYHV�YDOXH�IRU�LW��KH�ZLOO�QRW�EH�JXLOW\�RI�WKHIW�LI�KH�ODWHU�GLVFRYHUV�WKH�WUXWK�DQG�GHFLGHV�WR�NHHS�WKH�SURSHUW\��QHLWKHU�ZLOO�KH�LQFXU�DQ\�OLDELOLW\�IRU�KDQGOLQJ�VWROHQ�JRRGV�
$335235,$7,21�%<�&216(17�25�$87+25,6('�$&76
7KH�+RXVH�RI�/RUGV�KDYH�KHOG� WKDW�D�SHUVRQ�FDQ�DSSURSULDWH�SURSHUW\�HYHQ�ZKHUH�WKH�RZQHU�FRQVHQWV�WR�WKH�WDNLQJ�RI�SURSHUW\���6HH�
/DZUHQFH� Y� 03& >����@� $&� ���� ZKLFK� ZDV�� SULRU� WR�5� Y� *RPH] >����@��EHORZ��WKH�PDLQ�DXWKRULW\�IRU�WKLV�SURSRVLWLRQ�
7KH�+RXVH�RI�/RUGV�KDYH�DOVR�PDGH�LW�SODLQ�WKDW�DQ�DVVXPSWLRQ�RI�DQ\ ULJKW�RI�DQ�RZQHU�ZLOO�EH�DQ DSSURSULDWLRQ�
5�Y�0RUULV��$QGHUWRQ�Y�%XUQVLGH >����@�$&�����
3URSHUW\�FDQ�EH�DSSURSULDWHG�E\�DXWKRULVHG�DFWV�LI�WKH\�DUH�GLVKRQHVW�
5�Y�*RPH] >����@���$OO�(5���

�� 3523(57<
6HFWLRQ������SURYLGHV�D�JHQHUDO�GHILQLWLRQ�RI�SURSHUW\�IRU�WKH�SXUSRVHV�RI�WKHIW��ZKHUH�LW�VWDWHV�
³3URSHUW\´� LQFOXGHV�PRQH\�DQG�DOO�RWKHU�SURSHUW\�� UHDO�RU�SHUVRQDO�� LQFOXGLQJ�WKLQJV�LQ�DFWLRQ�DQG�RWKHU�LQWDQJLEOH�SURSHUW\�
*(1(5$/

 7KLQJV� LQ� DFWLRQ� DUH� ULJKWV� ZKLFK� FDQ� RQO\� EH� HQIRUFHG� E\� WDNLQJ�OHJDO�DFWLRQ��DV�WKH\�KDYH�QR�SK\VLFDO�H[LVWHQFH�� �)RU�H[DPSOH��D�PDQ�RZHV������WR�D�FRPSDQ\���7KLV�GHEW�LV�D�FKRVH�LQ�DFWLRQ���,W�H[LVWV��LQ�WKH�VHQVH�WKDW�WKH�FRPSDQ\�FRXOG�DFWXDOO\�VHOO�LW�WR�VRPHERG\�HOVH��ZKR�ZRXOG�WKHQ�KDYH�WKH�ULJKW�WR�FROOHFW�WKH�PRQH\�IURP�WKH�PDQ�
 2WKHU� H[DPSOHV� RI� LQWDQJLEOH� SURSHUW\� DUH� FRS\ULJKWV�� WUDGHPDUNV�DQG�SDWHQWV�� �+RZHYHU��FRQILGHQWLDO� LQIRUPDWLRQ�KDV�EHHQ�KHOG�WR� IDOO�RXWVLGH�WKH�GHILQLWLRQ�RI�SURSHUW\�
2[IRUG�Y�0RVV >����@�&ULP�/5�����
/$1'
6HFWLRQ� ����� SURYLGHV� WKDW� ODQG� FDQQRW� EH� VWROHQ� H[FHSW� LQ� WKUHH� SDUWLFXODUFLUFXPVWDQFHV�
�D� :KHUH� D� SHUVRQ� LV� GHDOLQJ� ZLWK� ODQG� LQ� D� VSHFLDO� FDSDFLW\�� IRU�H[DPSOH�DV�D�WUXVWHH��DQG�PDNHV�D�GLVKRQHVW�DSSURSULDWLRQ���E� :KHUH� D� SHUVRQ� QRW� LQ� SRVVHVVLRQ� RI� WKH� ODQG� VHYHUV� VRPHWKLQJ�IURP�LW��IRU�H[DPSOH�FURSV�RU�WXUI��F� :KHUH�D�SHUVRQ�LQ�SRVVHVVLRQ�RI�WKH�ODQG�DV�WHQDQW�DSSURSULDWHV�D�IL[WXUH� RU� VWUXFWXUH� OHW� ZLWK� WKH� ODQG�� IRU� H[DPSOH� E\� VHOOLQJ� DQ� RXWEXLOGLQJ����1RWH� WKDW� LQ� WKLV� VLWXDWLRQ� LW� GRHV� QRW� PDWWHU� ZKHWKHU� WKH� REMHFW� LV� DFWXDOO\�UHPRYHG�IURP�WKH�ODQG�RU�QRW��
3/$176�$1'�)/2:(56
7KH�TXHVWLRQ�RI�WKH�H[WHQW�WR�ZKLFK�SODQWV�FRQVWLWXWH�SURSHUW\�IRU�WKH�SXUSRVHV�RI�WKHIW�LV�SURYLGHG�IRU�E\�V�����ZKLFK�VWDWHV�
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µ$� SHUVRQ� ZKR� SLFNV� PXVKURRPV� JURZLQJ� ZLOG� RQ� DQ\� ODQG�� RU� ZKR� SLFNV�IORZHUV�� IUXLW� RU� IROLDJH� IURP� D� SODQW� JURZLQJ� ZLOG� RQ� DQ\� ODQG�� GRHV� QRW��DOWKRXJK�QRW�LQ�SRVVHVVLRQ�RI�WKH�ODQG��VWHDO�ZKDW�KH�SLFNV��XQOHVV�KH�GRHV�LW�IRU� UHZDUG� RU� IRU� VDOH� RU� RWKHU� FRPPHUFLDO� SXUSRVH�� � )RU� SXUSRVHV� RI� WKLV�VXEVHFWLRQ� ³PXVKURRP´� LQFOXGHV�DQ\� IXQJXV��DQG� ³SODQW´� LQFOXGHV�DQ\�VKUXE�RU�WUHH�¶
6LPSO\�VWDWHG��LW�LV�QRW�WKHIW�WR�WDNH�PXVKURRPV�RU�IORZHUV��IUXLW�RU�IROLDJH�IURP�D�ZLOG� SODQW�� � ,W�ZRXOG�KRZHYHU�� EH� WKHIW� WR� WDNH� WKH�ZKROH� SODQW�� RU� WR� WDNH�DQ\WKLQJ�IRU�D�FRPPHUFLDO�SXUSRVH���7KXV�LW�ZRXOG�EH�WKHIW�LI�PXVKURRPV�ZHUH�SLFNHG�LQ�RUGHU�WR�VHOO�WKHP�ODWHU�
:,/'�$1,0$/6
$V�UHJDUGV�DQLPDOV�LQ�WKH�ZLOG��WKH\�DUH�UHIHUUHG�WR�LQ�V�����ZKLFK�SURYLGHV�
³:LOG� FUHDWXUHV�� WDPHG� RU� XQWDPHG�� VKDOO� EH� UHJDUGHG� DV� SURSHUW\�� EXW� D�SHUVRQ�FDQQRW�VWHDO�D�ZLOG�FUHDWXUH�QRW�WDPHG�QRU�RUGLQDULO\�NHSW�LQ�FDSWLYLW\��RU� WKH� FDUFDVV� RI� DQ\� VXFK� FUHDWXUH� XQOHVV� HLWKHU� LW� KDV� EHHQ� UHGXFHG� LQWR�SRVVHVVLRQ� E\� RU� RQ� EHKDOI� RI� DQRWKHU� SHUVRQ� DQG� SRVVHVVLRQ�RI� LW� KDV� QRW�VLQFH�EHHQ�ORVW�RU�DEDQGRQHG��RU�DQRWKHU�SHUVRQ�LV�LQ�WKH�FRXUVH�RI�UHGXFLQJ�LW�LQWR�SRVVHVVLRQ�´
7KXV��DQLPDOV�LQ�]RRV��VDIDUL�SDUNV�DQG�GRPHVWLF�SHWV�FDQ�DOO�EH�VWROHQ��HYHQ�LI�WKH\�DUH�DSSURSULDWHG�KDYLQJ�HVFDSHG�IURP�FDSWLYLW\���$�ZLOG�DQLPDO��ZKHWKHU�OLYH� RU� GHDG�� FDQQRW� EH� VWROHQ� XQOHVV� LW� KDV� DOUHDG\� EHHQ� WDNHQ� LQWR�SRVVHVVLRQ�E\ VRPHERG\�HOVH�� �1RWH�KRZHYHU�� WKDW� WKHUH�DUH�RWKHU�VWDWXWHV�ZKLFK�FUHDWH�VSHFLILF�FULPLQDO�RIIHQFHV�IRU�SRDFKHUV�

�� %(/21*,1*�72�$127+(5
7+(�*(1(5$/�58/(
6HFWLRQ� ����� SURYLGHV� DQ� H[WHQGHG� PHDQLQJ� IRU� WKH� SKUDVH� ³EHORQJLQJ� WR�DQRWKHU´�ZKHUH�LW�VWDWHV�
³SURSHUW\�VKDOO�EH�UHJDUGHG�DV�EHORQJLQJ�WR�DQ\�SHUVRQ�KDYLQJ�SRVVHVVLRQ�RU�FRQWURO�RI�LW��RU�KDYLQJ�LQ�LW�DQ\�SURSULHWDU\�ULJKW�RU�LQWHUHVW�«´
&OHDUO\� WKLV� VHFWLRQ� GRHV� QRW� UHTXLUH� WKDW� SURSHUW\� VKRXOG� EH� RZQHG� E\� WKH�SHUVRQ� IURP�ZKRP� LW� LV�DSSURSULDWHG��PHUH�SRVVHVVLRQ�RU�FRQWURO� LV�HQRXJK���)RU�H[DPSOH��VXSSRVH�WKDW�$�OHQGV�D�ERRN�WR�%�DQG�%�LV�VKRZLQJ�LW�WR�&�ZKHQ�'�VQDWFKHV�WKH�ERRN�IURP�&
V�KDQGV�DQG�PDNHV�RII�ZLWK�LW���+HUH�'�KDV�VWROHQ�WKH�ERRN�IURP�&��ZKR�KDV�FRQWURO�RI�LW���DQG�%��ZKR�KDV�SRVVHVVLRQ�RI�LW���DQG�$��ZKR�DOVR�KDV�D�SURSULHWDU\�LQWHUHVW��LH�RZQHUVKLS��LQ�LW��
3URYLGHG�KH�KDV�WKH�QHFHVVDU\�PHQV�UHD��D�SHUVRQ�FDQ�VWHDO�KLV�RZQ�SURSHUW\�IURP�VRPHRQH�ZLWK�D�OHVVHU�LQWHUHVW�
5�Y�7XUQHU��1R��� >����@���:/5�����
2:1(5/(66�3523(57<
$�SHUVRQ�FDQQRW�VWHDO�SURSHUW\�WKDW�LV�QRW�RZQHG�E\�DQRWKHU�DW�WKH�WLPH�RI�WKH�DSSURSULDWLRQ�� � 3URSHUW\� ZKLFK� KDV� DW� RQH� WLPH� EHHQ� RZQHG� PD\� EHFRPH�RZQHUOHVV�E\�DEDQGRQPHQW���%XW�DEDQGRQPHQW�LV�QRW�VRPHWKLQJ�WR�EH�OLJKWO\�LQIHUUHG� � SURSHUW\� LV� DEDQGRQHG� RQO\� ZKHQ� WKH� RZQHU� LV� LQGLIIHUHQW� WR� DQ\�IXWXUH� DSSURSULDWLRQ� RI� WKH� SURSHUW\� E\� RWKHUV�� SURSHUW\� LV� QRW� DEDQGRQHG�EHFDXVH� WKH� RZQHU� KDV� ORVW� LW� DQG� KDV� JLYHQ� XS� WKH� VHDUFK�� � &RQVLGHU� WKH�IROORZLQJ�VLWXDWLRQV�
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�D� $�PDQ�GHOLEHUDWHO\�OHDYHV�KLV�QHZVSDSHU�RQ�D�WUDLQ�DQG�LW�LV�SLFNHG�XS� E\� '� ZKR� RFFXSLHV� WKH� VHDW� DIWHU� KLP�� � 7KH� QHZVSDSHU� ZRXOG� QRW� EH�UHJDUGHG�DV�SURSHUW\�EHORQJLQJ�WR�DQRWKHU�DV�DJDLQVW�'��E� $�ZLIH� ORVHV�KHU�ZHGGLQJ� ULQJ�DQG� ORQJ� VLQFH�JLYHQ�XS� WKH� VHDUFK�EXW�VKH�ZLOO�QRW�KDYH�DEDQGRQHG�LW�
7KH� YLWDO� GLVWLQFWLRQ� EHWZHHQ� WKH� WZR� VLWXDWLRQV� LV� WKDW� LQ� H[DPSOH� �D��� WKH�RZQHU� LQWHQGV� WR� UHOLQTXLVK� KLV� ULJKWV� RI� RZQHUVKLS�� DQG� LI� SURSHUW\� LV�RZQHUOHVV� LW� FDQQRW� EH� VWROHQ�� � 2QH� VKRXOG� EH� FDXWLRXV� KRZHYHU�� EHIRUH�FRQFOXGLQJ�WKDW�D�SHUVRQ�KDV�UHOLQTXLVKHG�KLV�ULJKWV�RI�RZQHUVKLS�
:LOOLDPV�Y�3KLOOLSV ����������&U�$SS�5��5�Y�:RRGPDQ >����@�4%����5�Y��$GULDQ��6PDOO >����@�&ULP�/5�����
3523(57<�68%-(&7�72�$�75867
3URSHUW\� VXEMHFW� WR� D� WUXVW� LV� UHJDUGHG� XQGHU� V����� DV� EHORQJLQJ� WR� WKH�EHQHILFLDULHV�DV�ZHOO�DV�WR�WKH�WUXVWHHV���6SHFLDO�SURYLVLRQ�IRU�FKDULWDEOH�WUXVWV�ZKHUH� WKHUH� DUH� QR� EHQHILFLDULHV� �LQ� WKH� OHJDO� VHQVH� RI� SHUVRQV� RZQLQJ� D�EHQHILFLDO�LQWHUHVW�LQ�WKH�WUXVW�SURSHUW\��LV�PDGH�XQGHU�V������WKH�FRQVHTXHQFH�RI�ZKLFK� LV� WKDW� LI� WUXVWHHV�KROG�SURSHUW\�RQ�WUXVW� IRU�FKDULWDEOH�SXUSRVHV�� WKH�$WWRUQH\�*HQHUDO��DV�D�SHUVRQ�ZKR��WKRXJK�QRW�D�EHQHILFLDU\��KDV�WKH�ULJKW�WR�HQIRUFH� VXFK� D� WUXVW�� LV� VRPHRQH� WR�ZKRP� WKH� SURSHUW\� � EHORQJV� �� DQG� WKH�WUXVWHHV�PD\�EH�FRQYLFWHG�RI�WKHIW�LI�WKH\�GLVKRQHVWO\�DSSURSULDWH�LW�
3523(57<�5(&(,9('�)25�$�3$57,&8/$5�385326(
6RPHWLPHV� WKH� UHFLSLHQW� RI� SURSHUW\� LV� REOLJHG� WR� GHDO� ZLWK� SURSHUW\� LQ� D�SDUWLFXODU� ZD\�� � 6HFWLRQ� ����� SURYLGHV� WKDW� LW� LV� WKHIW� LI� D� SHUVRQ� UHFHLYHV�SURSHUW\�XQGHU�DQ�REOLJDWLRQ�WR�GHDO�ZLWK�LW LQ�D�FHUWDLQ�ZD\�EXW�LQVWHDG�XVHV�LW�IRU�KLV�RZQ�SXUSRVHV�
³:KHUH� D� SHUVRQ� UHFHLYHV� SURSHUW\� IURP� RU� RQ� DFFRXQW� RI� DQRWKHU�� DQG� LV�XQGHU� DQ� REOLJDWLRQ� WR� WKH� RWKHU� WR� UHWDLQ� DQG� GHDO� ZLWK� WKDW� SURSHUW\� RU� LWV�SURFHHGV� LQ�D�SDUWLFXODU�ZD\�� WKH�SURSHUW\�RU SURFHHGV�VKDOO�EH�UHJDUGHG��DV�DJDLQVW�KLP��DV�EHORQJLQJ�WR�WKH�RWKHU�´
7KH� GHIHQGDQW� PXVW� EH� XQGHU� D� OHJDO� REOLJDWLRQ� WR� UHWDLQ� SURSHUW\� RU� LWV�SURFHHGV�LQ�D�VHSDUDWH�IXQG���)XUWKHU��WKH�GHIHQGDQW�PXVW�EH�DZDUH�WKDW�VXFK�DQ�REOLJDWLRQ�H[LVWV�� �:KHWKHU�DQ�REOLJDWLRQ�H[LVWV�RU�QRW��DQG� LI� LW�GRHV�� WKH�QDWXUH�RI� WKH�REOLJDWLRQ�� LV� WR� EH� GHWHUPLQHG�E\� FRQVWUXLQJ� WKH� H[SUHVV� DQG�LPSOLHG�WHUPV�RI�DQ\�FRQWUDFW�EHWZHHQ�WKH�SDUWLHV�
5�Y�+DOO >����@�4%����5�Y�%UHZVWHU ����������&U�$SS�5����'DYLGJH�Y�%XQQHWW >����@�&ULP�/5�����
:KHUH�D�SHUVRQ�UHFHLYHV�PRQH\�RU�RWKHU�SURSHUW\�IRU�RQZDUG�WUDQVPLVVLRQ�WR�DQRWKHU� WKHUH� LV� FOHDUO\� DQ� REOLJDWLRQ�� WR� WKH� SHUVRQ� HQWUXVWHG� LW� IRU�WUDQVPLVVLRQ�� WR� UHWDLQ�DQG�GHDO�ZLWK� LW�RQ� LWV�SURFHVV� LQ�D�SDUWLFXODU�ZD\� �WR�NHHS�LW�RU�LWV�HTXLYDOHQW�VHSDUDWH�DQG�WR�KDQG�LW�RYHU��
5�Y�:DLQ >����@���&U�$SS�5�����
3523(57<�5(&(,9('�%<�$127+(5
6�0,67$.(
,I�D�SHUVRQ�LV�JLYHQ�SURSHUW\�E\�PLVWDNH�LW�ZLOO�VWLOO�EH�WUHDWHG�DV�EHORQJLQJ�WR�WKH�SHUVRQ�ZKR�JDYH�LW��VXEMHFW�WR�VRPH�FRPSOH[�FLYLO�ODZ�UXOHV�DV�WR�ZKHWKHU�WKHUH�LV�D�FLYLO�REOLJDWLRQ�WR�UHWXUQ�WKH�SURSHUW\�RU�QRW����6HFWLRQ������VWDWHV�
³:KHUH� D� SHUVRQ� JHWV� SURSHUW\� E\� DQRWKHU
V� PLVWDNH�� DQG� LV� XQGHU� DQ�REOLJDWLRQ� WR� PDNH� UHVWRUDWLRQ� �LQ� ZKROH� RU� LQ� SDUW�� RI� WKH� SURSHUW\� RU� LWV�SURFHHGV�RU�WKH�YDOXH�WKHUHRI��WKHQ�WR�WKH�H[WHQW�RI�WKDW�REOLJDWLRQ�WKH�SURSHUW\�
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RU� SURFHHGV� VKDOO� EH� UHJDUGHG� �DV� DJDLQVW� KLP�� DV� EHORQJLQJ� WR� WKH� SHUVRQ�HQWLWOHG� WR� UHVWRUDWLRQ�� DQG� DQ� LQWHQWLRQ� QRW� WR� PDNH� UHVWRUDWLRQ� VKDOO� EH�UHJDUGHG�DV�DQ�LQWHQWLRQ�WR�GHSULYH�WKDW�SHUVRQ�RI�WKH�SURSHUW\�RU�SURFHHGV�´
&DVHV�XQGHU�WKLV�SURYLVLRQ�LQFOXGH�
$WWRUQH\�*HQHUDO
V�5HIHUHQFH��1R���RI������ >����@�4%����5�Y�6KDGURNK�&LJDUL >����@�&ULP�/5����5�Y�6WDOKDP >����@�&ULP�/5�����
7+(�0(16�5($�2)�7+()7
$Q�DSSURSULDWLRQ�RI�SURSHUW\�EHORQJLQJ�WR�DQRWKHU�DPRXQWV�WR�WKHIW�LI�LW�LV�GRQH�����GLVKRQHVWO\��DQG�����ZLWK�WKH�LQWHQWLRQ�RI�SHUPDQHQWO\�GHSULYLQJ�WKH�RWKHU�RI�LW�

�� ',6+21(67<
'LVKRQHVW\�LV�GHDOW�ZLWK�LQ�V��EXW�LW�RQO\�SURYLGHV�D�SDUWLDO�GHILQLWLRQ�
'()(1&(6
6HFWLRQ������VHWV�RXW�WKH�VLWXDWLRQV�ZKHUH�DV�D�PDWWHU�RI� ODZ�D�SHUVRQ�LV�QRW�GLVKRQHVW�
³$� SHUVRQ
V� DSSURSULDWLRQ� RI� SURSHUW\� EHORQJLQJ� WR� DQRWKHU� LV� QRW� WR� EHUHJDUGHG�DV�GLVKRQHVW��D� LI� KH� DSSURSULDWHV� WKH� SURSHUW\� LQ� WKH� EHOLHI� WKDW� KH� KDV� LQ� ODZ� WKH�ULJKW� WR� GHSULYH� WKH� RWKHU� RI� LW�� RQ� EHKDOI� RI� KLPVHOI� RU� RI� D� WKLUG�SHUVRQ��RU�E� LI� KH�DSSURSULDWHV� WKH�SURSHUW\� LQ� WKH�EHOLHI� WKDW� KH�ZRXOG�KDYH� WKH�RWKHU
V� FRQVHQW� LI� WKH� RWKHU� NQHZ� RI� WKH� DSSURSULDWLRQ� DQG� WKH�FLUFXPVWDQFHV�RI�LW��RU�F� «� LI� KH� DSSURSULDWHV� WKH� SURSHUW\� LQ� WKH� EHOLHI� WKDW� WKH� SHUVRQ� WR�ZKRP� WKH� SURSHUW\� EHORQJV� FDQQRW� EH� GLVFRYHUHG� E\� WDNLQJ�UHDVRQDEOH�VWHSV�´
,I� WKHUH� LV�HYLGHQFH�RI�D�EHOLHI�ZKLFK� LV�FRYHUHG�E\�V������ WKH� MXGJH�PXVW� WHOO�WKH� MXU\� WKDW� DV� D� PDWWHU� RI� ODZ� WKH\ PXVW� DFTXLW� WKH� DFFXVHG� XQOHVV� WKH�SURVHFXWLRQ�GLVSURYHV�KLV�DOOHJHG�EHOLHI�EH\RQG�UHDVRQDEOH�GRXEW�
27+(5�&$6(6
7ZR�IXUWKHU�VXEVHFWLRQV�WRXFK�RQ�WKH�TXHVWLRQ�RI�GLVKRQHVW\�
$�GHIHQGDQW�FDQ�EH�GLVKRQHVW�ZKHUH�KH�GRHV�QRW�DFW�ZLWK�D�YLHZ�WR�PDNLQJ�D�JDLQ�IRU�KLPVHOI�RU�DQRWKHU���,W�LV�VXIILFLHQW�WKDW�KH�DFWV�ZLWK�D�YLHZ�WR�FDXVLQJ�ORVV�WR�WKH�RZQHU��WKLV�EHLQJ�WKH�HIIHFW�RI�V�����
³,W� LV� LPPDWHULDO�ZKHWKHU� WKH�DSSURSULDWLRQ� LV�PDGH�ZLWK�D�YLHZ� WR�JDLQ�RU� LV�PDGH�IRU�WKH�WKLHI
V�RZQ�EHQHILW�´
7KH�RWKHU SURYLVLRQ�LV�V�����ZKLFK�VWDWHV�
³$�SHUVRQ
V�DSSURSULDWLRQ�RI�SURSHUW\�EHORQJLQJ�WR�DQRWKHU�PD\�EH�GLVKRQHVW�QRWZLWKVWDQGLQJ�WKDW�KH�LV�ZLOOLQJ�WR�SD\�IRU�WKH�SURSHUW\�´
7KLV� VXEVHFWLRQ� PHHWV� D� SRVVLEOH� DUJXPHQW� WKDW� DQ� DSSURSULDWLRQ� FDQQRW�DPRXQW�WR�WKHIW�E\�YLUWXH�RQO\�RI�WKH�IDFW�WKDW�WKH�GHIHQGDQW�LV�ZLOOLQJ�WR�SD\�IRU�WKH�SURSHUW\�



$VLI�7XIDO

�ZZZ�ODZWHDFKHU�FR�XN

',6+21(67<�127�&29(5('�%<�V�
,Q�FDVHV�ZKHUH�WKH�GHIHQGDQW�FDQQRW�DYDLO�KLPVHOI�RI�V������DQG�ZKHUH�WKHUH�LV�QHYHUWKHOHVV� VRPH�GHEDWH�DV� WR�ZKHWKHU�RU� QRW� KLV�DFWLRQV�ZHUH�GLVKRQHVW��WKH�PDWWHU� VKRXOG� EH� OHIW� WR� WKH� MXU\� �RU� PDJLVWUDWHV�� ZKR� VKRXOG� DSSO\� WKH�VWDQGDUG�RI�RUGLQDU\�GHFHQW�SHRSOH�� � ,Q�GHWHUPLQLQJ�ZKHWKHU� WKH�SURVHFXWLRQ�KDV�SURYHG�WKDW�WKH�GHIHQGDQW�ZDV�DFWLQJ�GLVKRQHVWO\��WKH�&RXUW�RI�$SSHDO�LQ�5�Y�*KRVK >����@�4%�������D�FDVH�LQYROYLQJ�V���7$�������KHOG�WKDW�
��� $�MXU\��RU�PDJLVWUDWHV��PXVW�GHFLGH�ZKHWKHU�DFFRUGLQJ�WR�WKH�RUGLQDU\�VWDQGDUGV� RI� UHDVRQDEOH� DQG� KRQHVW� SHRSOH� ZKDW� ZDV� GRQH� ZDV�GLVKRQHVW���,I�LW�ZDV�QRW�GLVKRQHVW�E\�WKRVH�VWDQGDUGV��WKDW�LV�WKH�HQG�RI�WKH�PDWWHU���� ,I� LW�ZDV�GLVKRQHVW�E\�WKRVH�VWDQGDUGV��WKHQ�WKH�MXU\��RU�PDJLVWUDWHV��PXVW�FRQVLGHU�ZKHWKHU�WKH�GHIHQGDQW�KLPVHOI�PXVW�KDYH�UHDOLVHG�WKDW�ZKDW�KH�ZDV�GRLQJ�ZDV�E\�WKRVH�VWDQGDUGV�GLVKRQHVW���,W�LV�GLVKRQHVW�IRU� WKH� GHIHQGDQW� WR� DFW� LQ� D� ZD\� ZKLFK� KH� NQRZV� RUGLQDU\� SHRSOH�ZRXOG�FRQVLGHU�WR�EH�GLVKRQHVW�
+HUH��WKH�&RXUW�RI�$SSHDO�DGGHG�D�VHFRQG��VXEMHFWLYH�WHVW�WR�WKDW�ODLG�GRZQ�LQ�5�Y�)HHO\ >����@�4%�������,Q�5�Y�5REHUWV ����������&U�$SS�5������WKH�&RXUW�RI�$SSHDO� UXOHG� WKDW� WKLV� VHFRQG�SRLQW� QHHG�RQO\�EH�SXW� WR� WKH� MXU\� LQ� WKRVH�FDVHV�ZKHUH� WKH� GHIHQGDQW� UDLVHG� WKH� VSHFLDO� SOHD� WKDW� KH� GLG� QRW� WKLQN� KH�ZDV�EHLQJ�GLVKRQHVW�E\�KLV�RZQ�VWDQGDUGV�

�� ,17(17,21�72�3(50$1(17/<�'(35,9(
7KH� GHIHQGDQW� PXVW� KDYH� WDNHQ� WKH� SURSHUW\� ³ZLWK� WKH� LQWHQWLRQ� RI�SHUPDQHQWO\�GHSULYLQJ�WKH�RWKHU�RI�LW´��DOWKRXJK�WKH�RZQHU�GRHV�QRW�KDYH�WR�EH�SHUPDQHQWO\� GHSULYHG� RI� KLV� SURSHUW\�� � ,Q� WKH� YDVW�PDMRULW\� RI� VLWXDWLRQV� WKH�SUHVHQFH�RU� DEVHQFH�RI� VXFK�D� VWDWH�RI�PLQG�VKRXOG�EH�HYLGHQW�� � 7KH� IDFWV��WKH� KLVWRU\� RI� ZKDW� WKH� GHIHQGDQW� GLG� ZLWK� WKH� JRRGV�� ZLOO� RIWHQ� KDYH� DQ�LPSRUWDQW�EHDULQJ�RQ�WKH�SURRI�RI�WKH�GHIHQGDQW
V�LQWHQW���)RU�H[DPSOH�


 ,I� '� ZDV� IRXQG� UHVSUD\LQJ� WKH� FDU� ZKLFK� KH� WRRN� IURP� 9� ZLWKRXW� KLV�SHUPLVVLRQ�� WKH� MXU\� LV� OLNHO\� WR� IDYRXU� WKH� LQIHUHQFH� WKDW� '
V� LQWHQW� ZDV� WR�GHSULYH�9�SHUPDQHQWO\�RI�LW���,I�RQ�WKH�RWKHU�KDQG��'�KDG�WDNHQ�9
V�ODZQPRZHU�ZLWKRXW�SHUPLVVLRQ��DQG�OHIW�LW�LQ�IXOO�YLHZ�RI�9
V�KRXVH�DIWHU�KH�KDG�XVHG�LW�WR�PRZ� KLV� ODZQ�� WKH� MXU\� LV� OLNHO\� WR� IDYRXU� WKH� LQIHUHQFH� WKDW� LW� ZDV� QRW� '
V�LQWHQWLRQ�WR�GHSULYH�9�SHUPDQHQWO\�RI�LW�
,Q� HYHU\� FDVH� LW� LV� IRU� WKH� MXU\� WR� GHWHUPLQH�� RQ� WKH� HYLGHQFH�� ZKHWKHU� WKH�GHIHQGDQW� GLG� VR� LQWHQG�� VR� WKDW� ZKHUH� WKH� HYLGHQFH� DV� WR� WKH� GHIHQGDQW
V�LQWHQW� LV�FLUFXPVWDQWLDO� WKH� MXGJH�ZLOO� LQVWUXFW� WKH�MXU\� WKDW� WKH\�PD\� LQIHU� WKH�LQWHQW� IURP� HYLGHQFH� SRLQWLQJ� WR� WKDW� FRQFOXVLRQ�� � 1RWH� WZR� SDUWLFXODU�FLUFXPVWDQFHV�
(YHQ�ORQJ�WHUP�RU�LQGHILQLWH�ERUURZLQJ�ZLOO�QRW�DPRXQW�WR�WKHIW�
5�Y�:DUQHU ����������&U�$SS�5����
,W�LV�QRW�D�GHIHQFH�WR�FODLP�WKDW�PRQH\ WKDW�KDV�EHHQ�WDNHQ�ZRXOG�KDYH�EHHQ�UHSDLG�
5�Y�9HOXP\O >����@�&ULP�/5�����

�� 63(&,$/�)2506�2)�%2552:,1*
6HFWLRQ���SURYLGHV�WKDW�LQ�FHUWDLQ�FLUFXPVWDQFHV��ZKHUH�D�SHUVRQ�GLVSRVHV�RI�RU�ERUURZV�SURSHUW\��WKDW�SHUVRQ�LV�WR�EH�UHJDUGHG�DV�KDYLQJ�KDG�WKHLQWHQWLRQ�RI�SHUPDQHQWO\�GHSULYLQJ�WKH�RWKHU�RI�LW���6HFWLRQ���VWDWHV�
³��� $� SHUVRQ� DSSURSULDWLQJ� SURSHUW\� EHORQJLQJ� WR� DQRWKHU� ZLWKRXW�PHDQLQJ� WKH�RWKHU� SHUPDQHQWO\� WR� ORVH� WKH� WKLQJ� LWVHOI� LV� QHYHUWKHOHVV� WR�EH�UHJDUGHG�DV�KDYLQJ�WKH�LQWHQWLRQ�RI�SHUPDQHQWO\�GHSULYLQJ�WKH�RWKHU�RI�LW�LI�KLV�
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LQWHQWLRQ�LV�WR�WUHDW�WKH�WKLQJ�DV�KLV�RZQ�WR�GLVSRVH�RI�UHJDUGOHVV�RI�WKH�RWKHU
V�ULJKWV��DQG�D�ERUURZLQJ�RU�OHQGLQJ�RI�LW�PD\�DPRXQW�WR�VR�WUHDWLQJ�LW�LI��EXW�RQO\�LI�� WKH� ERUURZLQJ� RU� OHQGLQJ� LV� IRU� D� SHULRG� DQG�LQ� FLUFXPVWDQFHV� PDNLQJ� LW�HTXLYDOHQW�WR�DQ�RXWULJKW�WDNLQJ�RU�GLVSRVDO�
��� :LWKRXW�SUHMXGLFH�WR�WKH�JHQHUDOLW\�RI�VXEVHFWLRQ�����DERYH��ZKHUH�D�SHUVRQ��KDYLQJ�SRVVHVVLRQ�RU�FRQWURO��ODZIXOO\�RU�QRW��RI�SURSHUW\�EHORQJLQJ�WR�DQRWKHU�� SDUWV�ZLWK� WKH� SURSHUW\� XQGHU� D� FRQGLWLRQ� DV� WR� LWV� UHWXUQ�ZKLFK� KH�PD\� QRW� EH� DEOH� WR� SHUIRUP�� WKLV� �LI� GRQH� IRU� WKH� SXUSRVHV� RI� KLV� RZQ� DQG�ZLWKRXW� WKH�RWKHU
V� DXWKRULW\��DPRXQWV� WR� WUHDWLQJ� WKH�SURSHUW\�DV�KLV�RZQ� WR�GLVSRVH�RI�UHJDUGOHVV�RI�WKH�RWKHU
V�ULJKWV�´
,Q�5� Y� /OR\G >����@�4%������ �D� FDVH� FRQFHUQLQJ� D� FKDUJH� RI� FRQVSLUDF\� WR�VWHDO�� LW� ZDV� PDGH� FOHDU� WKDW� V�� VKRXOG� RQO\� EH� UHIHUUHG� WR� LQ� H[FHSWLRQDO�FDVHV�� IRU� PRVW� SXUSRVHV� LW� ZRXOG� EH� XQQHFHVVDU\� WR� JR� EH\RQG� V�������5HIHUHQFH�VKRXOG�RQO\�EH�PDGH�WR�V��ZKHUH�WKH�GHIHQGDQW�GRHV�QRW�PHDQ�WKH�RWKHU�SHUVRQ�SHUPDQHQWO\�WR�ORVH�WKH�WKLQJ�EXW�KDV�DFWHG�LQ�D�ZD\�ZKLFK�PD\�IDOO�ZLWKLQ�V��
6HFWLRQ����� GHDOV�ZLWK�WZR�VHSDUDWH�VLWXDWLRQV�ZKHUH�D�GHIHQGDQW�LV�GHHPHG�WR�LQWHQG�WR�GHSULYH�WKH�RWKHU�SHUPDQHQWO\�RI�WKH�SURSHUW\�
�L� ,I� KLV� LQWHQWLRQ� LV� WR� WUHDW� WKH� WKLQJ� DV� KLV� RZQ� WR� GLVSRVH� RI�UHJDUGOHVV�RI�WKH�RWKHU
V�ULJKWV���6HH�5�Y�/DYHQGHU >����@�&ULP�/5�����
�LL� %RUURZLQJ� RU� OHQGLQJ� IRU� D� SHULRG� DQG� LQ� FLUFXPVWDQFHV�PDNLQJ� LW�HTXLYDOHQW�WR�DQ RXWULJKW�WDNLQJ�RU�GLVSRVDO���)RU�H[DPSOH��WKH�XVH�RI�D�VHDVRQ�WLFNHW�IROORZHG�E\�LWV�UHWXUQ�WR�WKH�RZQHU�
8QGHU�V���� D�SHUVRQ� LV� WR�EH� WUHDWHG�DV�KDYLQJ�DQ� LQWHQWLRQ� WR�SHUPDQHQWO\�GHSULYH� WKH� RZQHU� RI� KLV� SURSHUW\� LI� KH� SDUWV� ZLWK� WKH� SURSHUW\� XQGHU� D�FRQGLWLRQ�ZKLFK�KH�PD\ QRW�EH�DEOH�WR�SHUIRUP���7KLV�LV�PHDQW�WR�SURYLGH�IRU�WKH� FDVH� ZKHUH� D� SHUVRQ� WDNHV� DQRWKHU
V� SURSHUW\� DQG� SOHGJHV� LW� ZLWK� D�SDZQEURNHU� ZLWKRXW� WKH� RZQHU
V� SHUPLVVLRQ�� � 6XFK� D� GHIHQGDQW� ZLOO� EH�GHHPHG� WR�KDYH�DQ� LQWHQWLRQ� WR�SHUPDQHQWO\�GHSULYH�DV� LW�PD\�EH�XQFHUWDLQ�ZKHWKHU�WKH�GHIHQGDQW�ZLOO�EH�DEOH�WR�UHGHHP�WKH�JRRGV�� WKH�YHU\�IDFW�WKDW�KH�KDV�SDZQHG�WKHP�WHQGV�WR�VKRZ�WKDW�KH�LV�ODFNLQJ�LQ�IXQGV�


