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(YDQV�Y�$QGUHD�0HU]DULR >����@���$OO�(5����
7KH� SODLQWLIIV�� ZKR� KDG� VKLSSHG� JRRGV� IRU� PDQ\� \HDUV� ZLWK� WKH� GHIHQGDQWV��ZKR� ZHUH� IRUZDUGLQJ� DJHQWV�� DJUHHG� WR� D� FKDQJHRYHU� LQ� WKH� PHWKRG� RI�VKLSPHQW�WR�HQDEOH�JRRGV�WR�EH�FDUULHG�LQ�FRQWDLQHUV�VWRUHG�EHORZ�GHFN�RQ�WKH�VKLS���7KH�GHIHQGDQWV�JDYH�DQ�RUDO�DVVXUDQFH�WKDW�WKH�JRRGV�ZRXOG�EH�FDUULHG�EHORZ� GHFN� RQ� WKH� VKLS�� � ,Q� IDFW�� JRRGV� ZHUH� FDUULHG� DERYH� GHFN� DQG� WKH�FRQWDLQHUV� ZHUH� ZDVKHG� RYHUERDUG� LQ� D� VWRUP�� � 7KH� SULQWHG� VWDQGDUG�FRQGLWLRQV�RI�WKH�IRUZDUGLQJ�WUDGH�HQDEOHG�WKH�GHIHQGDQWV�WR�FDUU\�FRQWDLQHUV�DERYH�GHFN�LI�WKH\�ZLVKHG�WR�GR�VR�
,W�ZDV�KHOG�WKDW�WKHUH�ZDV�D�EUHDFK�RI�FRQWUDFW�DQG�WKDW�WKH�GHIHQGDQWV�FRXOG�QRW�UHO\�RQ�WKH�ZULWWHQ�DJUHHPHQW���/RUG�'HQQLQJ�05�VDLG�WKDW�WKH�SURPLVH�WR�FDUU\�JRRGV�EHORZ�GHFN�ZDV�DQ�HQIRUFHDEOH�FROODWHUDO�FRQWUDFW�� �5RVNLOO�DQG�*HRIIUH\�/DQH�/--�DOVR�WKRXJKW�WKDW�WKH�RUDO�DVVXUDQFH�ZDV�DQ�H[SUHVV�WHUP�RI�WKH�FRQWUDFW�RI�FDUULDJH��ZKLFK�ZDV�SDUWO\�RUDO��SDUWO\�LQ�ZULWLQJ�DQG�SDUWO\�E\�FRQGXFW�
%XUJHVV�Y�:LFNKDP �������%	6����
,W�ZDV�KHOG�WKDW�D�SHUVRQ�ZKR�WDNHV�RXW�D�SROLF\�RI�PDULQH�LQVXUDQFH�FDQ�VKRZ�WKDW� WKH�LQVXUHU�NQHZ�WKH�VKLS�WR�EH�XQVHDZRUWK\��DQG�VR�QHJDWLYH�WKH�XVXDO�LPSOLHG�ZDUUDQW\�RI�VHDZRUWKLQHVV�
3\P�Y�&DPSEHOO ���������(	%����
$�ZULWWHQ�DJUHHPHQW�IRU�WKH�VDOH�RI�D�SDWHQW�ZDV�GUDZQ�XS��DQG�HYLGHQFH�ZDV�DGPLWWHG� RI� DQ� RUDO� VWLSXODWLRQ� WKDW� WKH� DJUHHPHQW� VKRXOG� QRW� EHFRPH�RSHUDWLYH�XQWLO�D�WKLUG�SDUW\�KDG�DSSURYHG�RI�WKH�LQYHQWLRQ�
&LW\�	�:HVWPLQVWHU�3URSHUWLHV�Y�0XGG >����@�&K����
7KH� GHIHQGDQW�� ZKR� KDG� EHHQ� D� WHQDQW� RI� WKH� SUHPLVHV� IRU� VL[� \HDUV�� KDG�UHVLGHG�DW�WKH�VKRS���:KHQ�WKH�OHDVH�IHOO�IRU�UHQHZDO��WKH�SODLQWLIIV�LQVHUWHG�D�FODXVH� IRU� XVH� RI� WKH� SUHPLVHV� WR� EH� IRU� EXVLQHVV� SXUSRVHV� RQO\�� � 7KH�GHIHQGDQW�DVNHG�LI�KH�FRXOG�VOHHS�WKHUH��ZDV�WROG�WKDW�KH�FRXOG�DQG�KH�VLJQHG�WKH�OHDVH���(YHQ�WKRXJK�WKLV�DVVXUDQFH�FRQWUDGLFWHG�WKH�OHDVH��HYLGHQFH�RI�LW�ZDV� KHOG� DGPLVVLEOH� WR� SURYH� D� FROODWHUDO� FRQWUDFW� ZKLFK� WKH� WHQDQW� FRXOG�SOHDG�LQ�DQVZHU�WR D�FODLP�IRU�EUHDFK�RI�FRQWUDFW�

�D���5(35(6(17$7,216�$1'�7(506
5RXWOHGJH�Y�0F.D\ >����@���:/5����
7KH�GHIHQGDQW�VWDWHG� WKDW�D�PRWRU�F\FOH�� WKH�VXEMHFW�PDWWHU�RI� WKH�SURSRVHG�VDOH�� ZDV� D� ����� PRGHO�� � ,Q� WKH� ZULWWHQ� FRQWUDFW�� VLJQHG� D� ZHHN� ODWHU�� QR�PHQWLRQ�ZDV�PDGH�RI� WKH�GDWH�RI� WKH�PRGHO�� �7KH� ODSVH�RI�D�ZHHN�EHWZHHQ�WKH�WZR�HYHQWV�ZHLJKHG�ZLWK�WKH�FRXUW�DV�D�IDFWRU�PLOLWDWLQJ�DJDLQVW�FRQVWUXLQJ�WKH�VWDWHPHQW�DV�D�FRQWUDFWXDO�WHUP����6HH�IXUWKHU�EHORZ�
6FKDZHO�Y�5HDGH >����@���,5���
7KH�GHIHQGDQW�WROG�WKH�SODLQWLII��ZKR�UHTXLUHG�D�KRUVH�IRU�VWXG�SXUSRVHV��WKDW�WKH�DQLPDO�ZDV�µSHUIHFWO\�VRXQG¶���$�IHZ�GD\V�ODWHU�WKH�SULFH�ZDV�DJUHHG�DQG��WKUHH�ZHHNV� ODWHU�� WKH�SODLQWLII�ERXJKW� WKH�KRUVH�� �7KH�VWDWHPHQW�ZDV�KHOG�WR�
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EH�D�WHUP�RI�WKH�FRQWUDFW��EXW�KHUH WKH�GHIHQGDQW��ZKR�ZDV�WKH�RZQHU�RI�WKH�KRUVH��ZRXOG�DSSHDU�WR�KDYH�KDG�VSHFLDO�NQRZOHGJH�
%DQQHUPDQ�Y�:KLWH �������&%�16�����
7KH�EX\HU�RI�KRSV�DVNHG�ZKHWKHU�VXOSKXU�KDG�EHHQ�XVHG� LQ� WKHLU�FXOWLYDWLRQ���+H�DGGHG�WKDW�LI�LW�KDG�KH�ZRXOG�QRW�HYHQ�ERWKHU WR�DVN�WKH�SULFH���7KH�VHOOHU�DVVXUHG�KLP�WKDW�LW�KDG�QRW���7KLV�DVVXUDQFH�ZDV�KHOG�WR�EH�D�FRQGLWLRQ�RI�WKH�FRQWUDFW���,W�ZDV�RI�VXFK�LPSRUWDQFH�WKDW��ZLWKRXW�LW��WKH�EX\HU�ZRXOG�QRW�KDYH�FRQWUDFWHG�
&RXFKPDQ�Y�+LOO >����@���$OO�(5����
7KH� EX\HU� DVNHG IRU� WKH� DVVXUDQFH� WKDW� WKH� KHLIHU� KH� ZDV� FRQWHPSODWLQJ�SXUFKDVLQJ�DW�DQ�DXFWLRQ�VDOH�ZDV�XQVHUYHG��DV�KH�UHTXLUHG�LW�IRU�VHUYLFLQJ�E\�KLV�RZQ�EXOO�� �+H�DOVR� VWDWHG� WKDW�ZLWKRXW� WKLV�DVVXUDQFH��KH�ZRXOG�QRW� ELG���%RWK�WKH�VHOOHU�DQG�DXFWLRQHHU�JDYH�KLP�WKLV�DVVXUDQFH���7KH�KHLIHU�WXUQHG�RXW�WR�KDYH�EHHQ�VHUYHG�
7KH� &RXUW� RI� $SSHDO� KHOG� WKDW� WKH� DVVXUDQFH� ZDV� D� WHUP� RI� WKH� FRQWUDFW��GHVSLWH�WKH�IDFW�WKDW�WKLV�ZDV�LQ�FRQIOLFW�ZLWK�WKH�SULQWHG�FRQGLWLRQV�WR�ZKLFK�WKH�DXFWLRQ�VDOH�ZDV�VXEMHFW��ZKLFK�SURYLGHG�WKDW�QR�ZDUUDQW\�ZDV�JLYHQ���,Q�WKH�DOWHUQDWLYH�� WKH� &RXUW� RI� $SSHDO� IRXQG� WKDW� WKH� VWDWHPHQW� ZDV� D� FROODWHUDO�FRQWUDFW�
5RXWOHGJH�Y�0F.D\ >����@
,Q�WKH�ZULWWHQ�FRQWUDFW��VLJQHG�D�ZHHN�ODWHU��QR�PHQWLRQ�ZDV�PDGH�RI�WKH�GDWH�RI� WKH� PRGHO�� � ,W� ZDV� KHOG�� RQ WKLV� SRLQW�� WKDW� ZKDW� WKH� SDUWLHV� LQWHQGHG� WR�DJUHH� RQ� ZDV� UHFRUGHG� LQ� WKH� ZULWWHQ� DJUHHPHQW�� DQG� WKDW� LW� ZRXOG� EH�LQFRQVLVWHQW�ZLWK�WKH�ZULWWHQ�DJUHHPHQW�WR�KROG�WKDW�WKHUH�ZDV�DQ�LQWHQWLRQ�WR�PDNH�WKH�SULRU�VWDWHPHQW�D�FRQWUDFWXDO�WHUP�
%LUFK�Y�3DUDPRXQW�(VWDWHV �����������(*����
7KH�GHIHQGDQWV�PDGH�D�VWDWHPHQW�DERXW�WKH�TXDOLW\�RI�D�KRXVH���7KH�FRQWUDFW��ZKHQ�UHGXFHG�WR�ZULWLQJ��PDGH�QR�UHIHUHQFH�WR�WKH�VWDWHPHQW�� �7KH�&RXUW�RI�$SSHDO� UHJDUGHG� WKH� VWDWHPHQW� DV� D� FRQWUDFWXDO� WHUP�� � %XW� KHUH� WKH�GHIHQGDQWV�KDG�VSHFLDO�NQRZOHGJH�
+DUOLQJ�Y�(GG\ >����@���.%����
7KH� YHQGRUV� RI� D� KHLIHU� UHSUHVHQWHG� WKDW� WKHUH� ZDV� QRWKLQJ� ZURQJ� ZLWK� WKH�DQLPDO�EXW��LQ�IDFW��LW�KDG�WXEHUFXORVLV�IURP�ZKLFK�LW�GLHG�ZLWKLQ�WKUHH�PRQWKV�RI�WKH�VDOH���$�FRQWULEXWRU\�IDFWRU�OHDGLQJ�WKH�&RXUW�RI�$SSHDO�WR�GHFLGH�WKDW�WKH�VWDWHPHQW�ZDV�D�WHUP�RI�WKH�FRQWUDFW�ZDV�WKDW�WKH�YHQGRUV�ZHUH�LQ�D�VSHFLDO�SRVLWLRQ�WR�NQRZ�RI�WKH�KHLIHU
V�FRQGLWLRQ�
2VFDU�&KHVV�Y�:LOOLDPV >����@���$OO�(5����
$�SULYDWH�VHOOHU�RI�D�FDU�REWDLQHG������ LQ�SDUW H[FKDQJH�RQ� WKH�EDVLV� WKDW� LW�ZDV�D������PRGHO���,W�ZDV�LQ�IDFW��D������PRGHO���7KH�UHJLVWUDWLRQ�ERRN�KDG�EHHQ�IUDXGXOHQWO\�DOWHUHG�E\�D�SUHYLRXV�RZQHU��EXW�WKH�VHOOHU�ZDV�LQQRFHQW�RI�WKLV���7KH�SULFH�RI�D������PRGHO�ZDV�FRQVLGHUDEO\�ORZHU���7KH�SODLQWLIIPRWRU�GHDOHU�ZRXOG�VWLOO�KDYH�EHHQ�SUHSDUHG�WR�EX\�WKH�FDU��EXW�DW�D�ORZHU�SULFH�KDG�WKH\�NQRZQ�WKH�WUXH�IDFWV�
7KH�&RXUW�RI�$SSHDO�KHOG��E\�D�PDMRULW\��WKDW�WKH�VWDWHPHQW�ZDV�QRW�D�WHUP�RI�WKH� FRQWUDFW�� � 7KH� PDLQ� UHDVRQ� IRU� WKLV� GHFLVLRQ� ZDV� WKDW� WKH� VHOOHU� KDG� QR�VSHFLDO�NQRZOHGJH�DV�WR�WKH�DJH�RI�WKH�FDU��ZKLOH�WKH�EX\HUV�ZHUH�FDU�GHDOHUV��
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DQG� VR� LQ� DW� OHDVW� DV� JRRG� D� SRVLWLRQ� DV� WKH� VHOOHU� WR� NQRZ� ZKHWKHU� WKH�VWDWHPHQW�ZDV�WUXH�
'LFN�%HQWOH\�3URGXFWLRQV�Y�+DUROG�6PLWK�0RWRUV >����@���$OO�(5���
$�VWDWHPHQW�ZDV�PDGH�E\�D�PRWRU�GHDOHU�WR�D�SULYDWH�SXUFKDVHU�WKDW�WKH�FDU�KDG�GRQH�RQO\��������PLOHV�VLQFH�EHLQJ�ILWWHG�ZLWK�D�UHSODFHPHQW�HQJLQH�DQG�JHDUER[�� �7KH�FDU�KDG�DFWXDOO\� GRQH�QHDUO\���������PLOHV�VLQFH� WKHQ�� �7KH�&RXUW�RI�$SSHDO�XQDQLPRXVO\�KHOG�WKDW� WKH�VWDWHPHQW�ZDV�D�FRQWUDFWXDO� WHUP��D� ZDUUDQW\��� � /RUG� 'HQQLQJ� 05� GLVWLQJXLVKHG� 2VFDU� &KHVV� Y�:LOOLDPV� DQG�VDLG�WKDW�WKH�FDU�GHDOHU�ZDV�FOHDUO\�LQ�D�EHWWHU�SRVLWLRQ�WKDQ�WKH�EX\HU�WR�NQRZ�ZKHWKHU�WKH�UHSUHVHQWDWLRQ�ZDV�WUXH�

�E���&21',7,216�$1'�:$55$17,(6
3RXVVDUG�Y�6SLHUV ���������4%'����
3RXVVDUG�ZDV�HQJDJHG�WR�DSSHDU�LQ�DQ�RSHUHWWD�IURP�WKH�VWDUW�RI� LWV�/RQGRQ�UXQ� IRU� WKUHH� PRQWKV�� � 7KH� SODLQWLII� IHOO� LOO� DQG� WKH� SURGXFHUV� ZHUH� IRUFHG� WR�HQJDJH�D�VXEVWLWXWH���$�ZHHN�ODWHU�3RXVVDUG�UHFRYHUHG�DQG�RIIHUHG�WR�WDNH�KHU�SODFH��EXW�WKH�GHIHQGDQWV�UHIXVHG�WR�WDNH�KHU�EDFN�
7KH�FRXUW�KHOG�WKDW�WKH�GHIHQGDQW
V�UHIXVDO�ZDV�MXVWLILHG�DQG�WKDW�WKH\�ZHUH�QRW�OLDEOH� LQ� GDPDJHV�� � :KDW� FKLHIO\� LQIOXHQFHG� WKH� FRXUW� ZDV� WKDW� 3RXVVDUG
V�LOOQHVV�ZDV�D�VHULRXV�RQH�RI�XQFHUWDLQ�GXUDWLRQ�DQG�WKH�GHIHQGDQWV�FRXOG�QRW�SXW�RII�WKH�RSHQLQJ�QLJKW�XQWLO�VKH�UHFRYHUHG���7KH�REOLJDWLRQ�WR�SHUIRUP�IURP�WKH� ILUVW�QLJKW�ZDV�D�FRQGLWLRQ�RI� WKH�FRQWUDFW�� �)DLOXUH� WR�FDUU\�RXW� WKLV� WHUP�HQWLWOHG�WKH�SURGXFHUV�WR�UHSXGLDWH�3RXVVDUG
V�FRQWUDFW�
%HWWLQL�Y�*\H ���������4%'����
%HWWLQL�� DQ� RSHUD� VLQJHU�� ZDV� HQJDJHG� E\� *\H� WR� DSSHDU� LQ� D� VHDVRQ� RI�FRQFHUWV�� � +H� XQGHUWRRN� WR� EH� LQ� /RQGRQ� DW� OHDVW� VL[� GD\V� EHIRUH� WKH� ILUVW�FRQFHUW�IRU�WKH�SXUSRVH�RI�UHKHDUVDOV���+H�DUULYHG�WKUHH�GD\V�ODWH�EHFDXVH�RI�D�WHPSRUDU\�LOOQHVV���+H�JDYH�QR�DGYDQFH�QRWLFH�DQG�*\H�UHIXVHG�WR�DFFHSW�KLV�VHUYLFHV�
,W� ZDV� KHOG� WKDW� WKH� SODLQWLII� KDG� EHHQ� HQJDJHG� WR� SHUIRUP� IRU� D� ���ZHHN�VHDVRQ�DQG� WKH� IDLOXUH� WR�DWWHQG� UHKHDUVDOV�FRXOG�RQO\�DIIHFW�D�VPDOO�SDUW�RI�WKLV�SHULRG���7KH�SURPLVH�WR�DSSHDU�IRU�UHKHDUVDOV�ZDV�D�OHVV�LPSRUWDQW�WHUP�RI� WKH� FRQWUDFW�� � 7KH� GHIHQGDQW� FRXOG� FODLP� FRPSHQVDWLRQ� IRU� D� EUHDFK� RI�ZDUUDQW\�EXW�KH�FRXOG�QRW�UHSXGLDWH�%HWWLQL
V�FRQWUDFW�
+RQJ�.RQJ�)LU�6KLSSLQJ >����@���$OO�(5����
7KH� GHIHQGDQWV� FKDUWHUHG� D� YHVVHO� IURP� WKH� SODLQWLIIV� IRU� ��� PRQWKV�� ³VKH�EHLQJ� ILWWHG� LQ�HYHU\�ZD\� IRU�RUGLQDU\�FDUJR�VHUYLFH��� �7KH�HQJLQH�URRP�VWDII�WXUQHG�RXW� WR�EH� LQHIILFLHQW�DQG�WKH�HQJLQHV�ZHUH�ROG�ZLWK�WKH�UHVXOW� WKDW�VKH�ZDV� KHOG� XS� IRU� UHSDLUV� IRU� ILYH� ZHHNV� PLG�YR\DJH�� � ,W� ZDV� WKHQ� IRXQG� WKDW�IXUWKHU�UHSDLUV��UHTXLULQJ����ZHHNV�WR�FRPSOHWH��ZHUH�QHFHVVDU\�WR�PDNH�KHU�VHDZRUWK\�� � $OWKRXJK� WKH� FKDUWHUSDUW\� VWLOO� KDG� ��� PRQWKV� WR� UXQ�� WKH�GHIHQGDQWV� UHSXGLDWHG� WKH� FRQWUDFW� DQG� FODLPHG� WKDW� WKH� WHUP� DV� WR�VHDZRUWKLQHVV�ZDV�D� FRQGLWLRQ�RI� WKH� FRQWUDFW�� DQ\�EUHDFK�RI�ZKLFK�HQWLWOHG�WKHP�WR�GR�VR���7KH�SODLQWLIIV�FODLPHG�GDPDJHV�IRU�ZURQJIXO�UHSXGLDWLRQ�
7KH�&RXUW�RI�$SSHDO�GHFLGHG�WKH�WHUP�ZDV�QHLWKHU�D�FRQGLWLRQ�QRU�D�ZDUUDQW\��DQG� LQ� GHWHUPLQLQJ� ZKHWKHU� WKH� GHIHQGDQWV� FRXOG� WHUPLQDWH� WKH� FRQWUDFW�� LW�ZDV� QHFHVVDU\� WR� ORRN� DW� WKH� FRQVHTXHQFHV� RI� WKH� EUHDFK� WR� VHH� LI� WKH\�GHSULYHG�WKH�LQQRFHQW�SDUW\�RI�VXEVWDQWLDOO\�WKH�ZKROH�EHQHILW�KH�VKRXOG�KDYH�UHFHLYHG�XQGHU�WKH�FRQWUDFW���2Q�WKH�IDFWV��WKLV�ZDV�QRW�WKH�FDVH��EHFDXVH�WKH�FKDUWHUSDUW\� VWLOO� KDG� D� VXEVWDQWLDO� WLPH� WR� UXQ�� � 7KH� GHIHQGDQWV� FRXOG� RQO\�FODLP�GDPDJHV�
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'LSORFN� /-� VDLG� WKDW� WKHUH� DUH� PDQ\� FRQWUDFWXDO� XQGHUWDNLQJV� RI� D� FRPSOH[�FKDUDFWHU�ZKLFK�FDQQRW�EH�FDWHJRULVHG�DV�EHLQJ�FRQGLWLRQV�RU�ZDUUDQWLHV���2I�VXFK�XQGHUWDNLQJV�VRPH�EUHDFKHV�ZLOO�DQG�RWKHUV�ZLOO�QRW�JLYH�ULVH�WR�DQ�HYHQW�ZKLFK�ZLOO�GHSULYH�WKH�LQQRFHQW�SDUW\�RI�VXEVWDQWLDOO\�WKH�ZKROH�EHQHILW�ZKLFK�LW�ZDV�LQWHQGHG�KH�VKRXOG�REWDLQ�IURP�WKH�FRQWUDFW���7KH�OHJDO�FRQVHTXHQFHV�RI�D�EUHDFK�RI�VXFK XQGHUWDNLQJ��XQOHVV�H[SUHVVO\�SURYLGHG� IRU� LQ� WKH�FRQWUDFW��GHSHQG�XSRQ�WKH�QDWXUH�RI�WKH�HYHQW�WR�ZKLFK�WKH�EUHDFK�JLYHV�ULVH�DQG�GR�QRW�IROORZ� DXWRPDWLFDOO\� IURP� D� SULRU� FODVVLILFDWLRQ� RI� WKH� XQGHUWDNLQJ� DV� D�FRQGLWLRQ�RU�ZDUUDQW\�
,Q�WKH�SUHVHQW�FDVH�WKH�VKLSRZQHU
V�XQGHUWDNLQJ�DV�WR�VHDZRUWKLQHVV�FRXOG�EH�EURNHQ�E\�WKH�SUHVHQFH�RI�WULYLDO�GHIHFWV�HDVLO\�DQG�UDSLGO\�UHPHGLDEOH�DV�ZHOO�DV�E\�GHIHFWV�ZKLFK�ZRXOG�UHVXOW� LQ�D�WRWDO� ORVV�RI�WKH�YHVVHO���&RQVHTXHQWO\��WKH� XQGHUWDNLQJ� ZDV� RQH� EUHDFK� RI� ZKLFK�PD\� JLYH� ULVH� WR� DQ� HYHQW� ZKLFK�UHOLHYHV�WKH�FKDUWHUHU�RI�IXUWKHU�SHUIRUPDQFH�RI�KLV�XQGHUWDNLQJV�LI�KH�VR�HOHFWV�DQG�DQRWKHU�EUHDFK�RI�ZKLFK�PD\�QRW�JLYH�ULVH�WR�VXFK�DQ�HYHQW�EXW�HQWLWOH�KLP�RQO\�WR�PRQHWDU\�FRPSHQVDWLRQ�LQ�WKH�IRUP�RI�GDPDJHV�
7KH�0LKDOLV�$QJHORV >����@���4%����
7KH�RZQHUV�RI�D�VKLS� OHW� LW� WR�FKDUWHUHUV��XQGHUWDNLQJ� WKDW� WKH�VKLS�ZRXOG�EH�H[SHFWHG�UHDG\� WR� ORDG�DERXW���-XO\��ZRXOG�SURFHHG� WR�D�FHUWDLQ�SRUW� IRU� WKH�ORDGLQJ�RI�FDUJR�� DQG� WKDW� WKH� FKDUWHUHU�ZRXOG�KDYH� WKH�RSWLRQ�RI�FDQFHOOLQJ�WKH�FKDUWHU� LI� WKH�VKLS�ZDV�QRW� UHDG\� WR� ORDG�E\�-XO\����� �7KH�FKDUWHUHU�ZDV�XQDEOH�WR�JHW�D�FDUJR�E\�-XO\����DQG�FDQFHOOHG�WKH�FKDUWHU��DOOHJLQJ�WKDW�LW�ZDV�IUXVWUDWHG�� �7KH�VKLS� LWVHOI�ZDV�QRW�UHDG\�XQWLO�-XO\����� �$W� WULDO� LW�ZDV�DUJXHG�WKDW� WKH�FKDUWHUHU�ZDV�HQWLWOHG�WR�DYRLG�WKH�FRQWUDFW�RQ�-XO\����EHFDXVH�RI�D�EUHDFK�RI�FRQWUDFW�E\�WKH�VKLSRZQHU��LH�KH�KDG�LPSOLHGO\�SURPLVHG�WKDW�KH�KDG�UHDVRQDEOH�JURXQGV�IRU�EHOLHYLQJ�WKDW�WKH�VKLS�ZRXOG�EH�UHDG\�WR�ORDG�RQ�-XO\����DQG�WKDW�WKHUH�ZHUH�QR�VXFK�JURXQGV���7KH�WULDO�MXGJH�KHOG�WKDW�WKHUH�ZDV�D�EUHDFK�RI�WKLV�WHUP��EXW�WKH�WHUP�ZDV�QRW�D�FRQGLWLRQ�DQG�WKH�EUHDFK�ZDV�QRW�VR�IXQGDPHQWDO�DV�WR�JLYH�WKH�ULJKW�WR�WHUPLQDWH�WKH�FRQWUDFW�
7KH�&RXUW�RI�$SSHDO�KHOG�WKDW�WKH�WHUP�ZDV�D�FRQGLWLRQ�DQG�WKDW�WKH�FKDUWHUHU�KDG�SURSHUO\�DYRLGHG�WKH�FRQWUDFW�HYHQ�WKRXJK�KH�KDG�GRQH�VR�RQ�WKH�JURXQG�WKDW� WKH�FRQWUDFW�ZDV� IUXVWUDWHG�ZKHQ� WKLV�ZDV�QRW� WKH� FDVH�� � /RUG�'HQQLQJ�VWDWHG� WKDW� ³7KH� IDFW� WKDW� D� FRQWUDFWLQJ� SDUW\� JLYHV� D� EDG� UHDVRQ� IRU�GHWHUPLQLQJ�LW�GRHV�QRW�SUHYHQW�KLP�IURP�DIWHUZDUGV�UHO\LQJ�RQ�D�JRRG�UHDVRQ�ZKHQ� KH� GLVFRYHUV� LW��� � 0HJDZ� /-�� GLVFXVVLQJ� WKH� WHUP� ³H[SHFWHG� UHDG\� WR�ORDG�«���VWDWHG�
³«�VXFK�D�WHUP�LQ�D�FKDUWHUSDUW\�RXJKW�WR�EH�UHJDUGHG�DV�EHLQJ�D�FRQGLWLRQ�RI�WKH�FRQWUDFW�� LQ�WKH�ROG�VHQVH�RI�WKH�ZRUG�³FRQGLWLRQ���WKDW� LV�WKDW�ZKHQ�LW�KDV�EHHQ�EURNHQ�� WKH�RWKHU� SDUW\�FDQ�� LI� KH�ZLVKHV�� E\� LQWLPDWLRQ� WR� WKH�SDUW\� LQ�EUHDFK��HOHFW�WR�EH�UHOHDVHG�IURP�SHUIRUPDQFH�RI�KLV�IXUWKHU�REOLJDWLRQV�XQGHU�WKH�FRQWUDFW��DQG�KH FDQ�YDOLGO\�GR�VR�ZLWKRXW�KDYLQJ�WR�HVWDEOLVK�WKDW��RQ�WKH�IDFWV�RI� WKH�SDUWLFXODU�FDVH�� WKH�EUHDFK�KDV�SURGXFHG�VHULRXV�FRQVHTXHQFHV�ZKLFK� FDQ� EH� WUHDWHG� DV� ³JRLQJ� WR� WKH� URRW� RI� WKH� FRQWUDFW�� RU� DV� EHLQJ�³IXQGDPHQWDO���RU�ZKDWHYHU�RWKHU�PHWDSKRU�PD\�EH�WKRXJKW�DSSURSULDWH�IRU�D�IUXVWUDWLRQ�FDVH�´
7KH�+DQVD�1RUG >����@�4%���
&LWUXV�SXOS�SHOOHWV�IRU�XVH�LQ�DQLPDO�IRRG�KDG�EHHQ�VROG�IRU����������XQGHU�D�FRQWUDFW�ZKLFK�SURYLGHG�IRU�³VKLSPHQW�WR�EH�PDGH�LQ�JRRG�FRQGLWLRQ����3DUW�RI�WKH�JRRGV�KDG�QRW�EHHQ�VR�VKLSSHG�DQG�LQ�DGGLWLRQ�WKH�PDUNHW�YDOXH�LQ�VXFK�JRRGV�KDG� IDOOHQ�DW� WKH�GHOLYHU\�GDWH�� �7KH�EX\HUV� UHMHFWHG� WKH�JRRGV�ZKLFK�ZHUH� ODWHU� UHVROG�SXUVXDQW� WR�D FRXUW�RUGHU�DQG�HYHQWXDOO\� UHDFTXLUHG�E\� WKH�RULJLQDO�EX\HUV� IRU� MXVW�XQGHU���������� �7KH�EX\HUV� WKHQ�XVHG� WKH�JRRGV� IRU�WKH� RULJLQDOO\� LQWHQGHG� SXUSRVH� RI� PDNLQJ� FDWWOH� IRRG�� WKRXJK� WKH� GHIHFWLYH�SDUW� RI� WKH� JRRGV� \LHOGHG� D� VOLJKWO\� ORZHU� H[WUDFWLRQ� UDWH� WKDQ� VRXQG� JRRGV�ZRXOG�KDYH�GRQH�
7KH� &RXUW� RI� $SSHDO� KHOG� WKDW� UHMHFWLRQ� ZDV� QRW� MXVWLILHG�� � 7KH� WHUP� DV� WR�VKLSPHQW� LQ� JRRG� FRQGLWLRQ� ZDV� QHLWKHU� D� FRQGLWLRQ� QRU� D� ZDUUDQW\� EXW� DQ�
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LQWHUPHGLDWH�WHUP��DQG�WKHUH�ZDV�QR�ILQGLQJ�WKDW� WKH�HIIHFW�RI� LWV�EUHDFK�ZDV�VXIILFLHQWO\�VHULRXV�WR�MXVWLI\�UHMHFWLRQ���7KH�EX\HUV�VHHP�WR�KDYH�WULHG�WR�UHMHFW��QRW�EHFDXVH� WKH�XWLOLW\�RI� WKH�JRRGV�ZDV�LPSDLUHG��EXW�EHFDXVH�WKH\�VDZ�DQ�RSSRUWXQLW\� RI� DFTXLULQJ� WKHP� DW� ZHOO� EHORZ� WKH� RULJLQDOO\� DJUHHG� SULFH�� � ,Q�WKHVH�FLUFXPVWDQFHV�WKHLU�RQO\�UHPHG\�ZDV�LQ�GDPDJHV��WKH\�ZHUH�HQWLWOHG�WR�WKH� GLIIHUHQFH� LQ� YDOXH� EHWZHHQ� GDPDJHG� DQG� VRXQG� JRRGV� DW� WKH� DJUHHGGHVWLQDWLRQ�
5HDUGRQ�6PLWK�/LQH�Y�+DQVHQ�7DQJHQ >����@���$OO�(5����
,Q�RUGHU�WR�SHUIRUP�D�FKDUWHU��D�VWHDPVKLS�FRPSDQ\�QRPLQDWHG�D�YHVVHO�WR�EH�EXLOW�E\�2VDND�6KLSEXLOGLQJ�&R�DQG�NQRZQ�DV� ³<DUG�1R������DW�2VDND�� �WKH�QDPH�RI�WKH�VKLSEXLOGHU����6KH�ZDV�EXLOW�HOVHZKHUH��EXW�E\�D�FRPSDQ\�XQGHU�2VDND
V� FRQWURO� DQG� LQ� DFFRUGDQFH� ZLWK� WKH� SK\VLFDO� VSHFLILFDWLRQV� LQ� WKH�FKDUWHU���7KH�WDQNHU�PDUNHW�IHOO�DQG�WKH�FKDUWHUHUV�VRXJKW�WR�UHMHFW�
,W�ZDV�KHOG�E\�WKH�+RXVH�RI�/RUGV�WKDW� WKH\�ZHUH�QRW�HQWLWOHG�WR�GR�VR� 7KH�SKUDVH� ³<DUG�1R������DW�2VDND��ZDV�QRW�SDUW�RI� WKH�GHVFULSWLRQ�EXW�D�PHUH�VXEVWLWXWH� IRU� D� QDPH�� LW� ZDV� D� PHDQV� RI� LGHQWLILFDWLRQ�� ZKLFK�� LQ� WKH�FLUFXPVWDQFHV�� KDG� QRW� IDLOHG�� � ,Q� RUGHU� WR� UHDFK� WKLV� GHFLVLRQ�� WKH� +RXVH�ORRNHG�DW� WKH�EDFNJURXQG� WR� WKH�FDVH�� �/RUG�:LOEHUIRUFH�H[SUHVVHG� WKH�YLHZ�WKDW�WKH�FRXUW�PXVW�SODFH�LWVHOI�LQ�WKRXJKW�LQ�WKH�VDPH�IDFWXDO�PDWUL[�DV�WKDW�LQ�ZKLFK� WKH� SDUWLHV� ZHUH�� � ,Q� RUGHU� WR� SODFH� KLPVHOI� LQ� WKDW� IDFWXDO� PDWUL[�� KH�DVNHG�ZKDW�ZDV�WKH�FRPPHUFLDO�SXUSRVH�RI�WKH�FKDUWHU�SDUWLHV�DQG�ZKDW�ZDV�WKH�IDFWXDO�EDFNJURXQG�DJDLQVW�ZKLFK�WKH\�ZHUH�PDGH�
%XQJH�&RUS��Y�7UDGD[ >����@���$OO�(5����
8QGHU�D�FRQWUDFW�IRU�WKH�VDOH�DQG�SXUFKDVH�RI�VR\D�EHDQ�PHDO��LW�ZDV�DJUHHG�WKDW� D� VKLSPHQW� ZDV� WR� EH� PDGH� LQ� -XQH�� E\� WKH� ��WK�� � 7KH� EX\HUV� KDG� WR�SURYLGH�D�YHVVHO�DQG�WR�JLYH�DW�OHDVW����GD\V
�QRWLFH�RI�LWV�SUREDEOH�UHDGLQHVV���7KH�VHOOHUV�ZRXOG�WKHQ�QRPLQDWH�D�SRUW�IRU�GHOLYHU\���7KH�EX\HU�JDYH�QRWLFH�RQ�-XQH�����OHVV�WKDQ����GD\V�EHIRUH�WKH�HQG�RI�WKH�VKLSPHQW�SHULRG���7KH�VHOOHU�UHSXGLDWHG�WKH�FRQWUDFW�DUJXLQJ�WKDW�WKHUH�KDG�EHHQ�D�EUHDFK�
7KH� +RXVH� RI� /RUGV� KHOG� WKDW� WKLV� WHUP� ZDV� D� FRQGLWLRQ�� VR� WKDW� WKH� VHOOHUV�ZHUH�HQWLWOHG�WR�UHVFLQG�RQ�WKH�JURXQG�WKDW�WKH�QRWLFH�UHDFKHG�WKHP�ILYH�GD\V�WRR� ODWH�� � 7ZR� MXVWLILFDWLRQV� ZHUH� JLYHQ� IRU WKLV� FODVVLILFDWLRQ�� ���� WKH� VHOOHUV�FRXOG�QRW��DV�D�SUDFWLFDO�PDWWHU��SHUIRUP�WKHLU�RZQ�REOLJDWLRQ�RI�QRPLQDWLQJ�D�SRUW�IRU�GHOLYHU\�XQWLO�WKH�EX\HUV�KDG�JLYHQ�WKHP�QRWLFH�RI�WKH�VKLS
V�UHDGLQHVV�WR�ORDG��DQG�����WKH�FODVVLILFDWLRQ�SURPRWHG�FHUWDLQW\��IRU�LW�HQDEOHG�WKH�VHOOHUV�WR� WHOO�� LPPHGLDWHO\� RQ� UHFHLSW� RI� WKH� QRWLFH� RI� WKH� VKLS
V� UHDGLQHVV� WR� ORDG��ZKHWKHU� WKH\� ZHUH� ERXQG� WR� GHOLYHU�� � 7KH� +RXVH� RI� /RUGV� WKRXJKW� WKDW� LQ�PHUFDQWLOH� FRQWUDFWV� WLPH� ZRXOG� XVXDOO\� EH� RI� WKH� HVVHQFH� DQG� QRW� DQ�LQQRPLQDWH�WHUP�
6FKXOHU�Y�:LFNPDQ�0DFKLQH�7RROV >����@�$&����
:LFNPDQ� ZHUH� WKH� H[FOXVLYH� VHOOLQJ� DJHQWV� LQ� WKH� 8.� IRU� 6FKXOHU
V� JRRGV���7KH� DJHQF\� DJUHHPHQW� SURYLGHG� WKDW� LW� ZDV� D� FRQGLWLRQ� WKDW� WKH� GLVWULEXWRU�VKRXOG�YLVLW�VL[�QDPHG�FXVWRPHUV�RQFH�D�ZHHN�WR�VROLFLW�RUGHUV���7KLV�HQWDLOHG�DSSUR[LPDWHO\�������YLVLWV�GXULQJ�WKH�OHQJWK�RI�WKH�FRQWUDFW���&ODXVH����RI�WKH�FRQWUDFW�SURYLGHG� WKDW�HLWKHU�SDUW\�PLJKW�GHWHUPLQH� LI� WKH�RWKHU�FRPPLWWHG� µD�PDWHULDO�EUHDFK¶�RI�LWV�REOLJDWLRQV���:LFNPDQ�FRPPLWWHG�VRPH�PLQRU�EUHDFKHV�RI�WKLV�WHUP��DQG�6FKXOHU�WHUPLQDWHG�WKH�DJUHHPHQW��FODLPLQJ�WKDW�E\�UHDVRQ�RI�WKH�WHUP�EHLQJ�D�FRQGLWLRQ�WKH\�ZHUH�HQWLWOHG�WR�GR�VR�
7KH�+RXVH�RI�/RUGV�KHOG�WKDW�WKH�SDUWLHV�FRXOG�QRW�KDYH�LQWHQGHG�WKDW�6FKXOHU�VKRXOG�KDYH� WKH� ULJKW� WR� WHUPLQDWH� WKH�DJUHHPHQW� LI�:LFNPDQ� IDLOHG� WR�PDNH�RQH�RI� WKH�REOLJHG�QXPEHU�RI�YLVLWV��ZKLFK�LQ�WRWDO�DPRXQWHG�WR�QHDUO\���������&ODXVH� ��� JDYH� 6FKXOHU� WKH� ULJKW� WR� GHWHUPLQH� WKH� DJUHHPHQW� LI� :LFNPDQ�FRPPLWWHG�D�PDWHULDO�EUHDFK�RI�WKH�REOLJDWLRQV��DQG�IDLOHG�WR�UHPHG\LW�ZLWKLQ����GD\V�RI�EHLQJ�UHTXLUHG�WR�GR�VR�LQ�ZULWLQJ�
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7KH�+RXVH�KDG�UHJDUG� WR� WKH� IDFW� WKDW� WKH�UHOHYDQW�FODXVH�ZDV� WKH�RQO\�RQH�UHIHUUHG�WR�DV�D�FRQGLWLRQ���7KH�XVH�RI�VXFK�D�ZRUG�ZDV�D�VWURQJ�LQGLFDWLRQ�RI�LQWHQWLRQ� EXW� LW� ZDV� QRW� FRQFOXVLYH�� � /RUG�5HLG� IHOW� WKDW� LW� ZRXOG� KDYH� EHHQ�XQUHDVRQDEOH� IRU� 6FKXOHU� WR� EH� HQWLWOHG� WR� WHUPLQDWH� WKH� DJUHHPHQW� IRU�:LFNPDQ
V� IDLOXUH� WR�PDNH�HYHQ�RQH�YLVLW� EHFDXVH�RI� WKH� ODWHU� FODXVH�� �7KH�ZRUG� µFRQGLWLRQ¶�PDGH�DQ\�EUHDFK�RI� WKH�FODXVH�D� µPDWHULDO�EUHDFK¶��HQWLWOLQJ�6FKXOHU� WR� JLYH� QRWLFH� UHTXLULQJ� WKH� EUHDFK� WR� EH� UHPHGLHG�� � %XW� QRW�� DV�6FKXOHU�VRXJKW��WR�WHUPLQDWH�WKH�FRQWUDFW�IRUWKZLWK�ZLWKRXW�QRWLFH�
����,03/,('�7(506

+XWWRQ�Y�:DUUHQ ���������0	:����
7KH� WHQDQW� RI� D� IDUP� ZDV� JLYHQ� VL[� PRQWKV
� QRWLFH� WR� TXLW� +LV� ODQGORUG�LQVLVWHG� WKDW� KH� FRQWLQXH� WR� FXOWLYDWH� WKH� ODQG� GXULQJ� WKH� QRWLFH� SHULRG� LQ�NHHSLQJ�ZLWK�FXVWRP���7KH�WHQDQW�VXFFHVVIXOO\�DUJXHG�WKDW� WKH�VDPH�FXVWRP�HQWLWOHG�KLP�WR�D�IDLU�DOORZDQFH�IRU�WKH�VHHGV�DQG�ODERXU�KH�XVHG�RQ�WKH�ODQG�
7KH�0RRUFRFN ����������3'���
7KH�RZQHU�RI�D�ZKDUI�DJUHHG�WR�SURYLGH�PRRULQJ�IDFLOLWLHV�IRU�µ7KH�0RRUFRFN¶���7KH�VKLS�ZDV�GDPDJHG�ZKHQ� LW�KLW�D� ULGJH�RI� URFN�DW� ORZ� WLGH�� �$OWKRXJK�WKH�GHIHQGDQWV� KDG� QR� OHJDO� FRQWURO� RYHU� WKH� ULYHU�EHG�� WKH\� FRXOG� DVFHUWDLQ� LWV�VWDWH� EXW� WKH\� KDG� QRW� GRQH� VR�� � 7KH� FRXUW� KHOG� WKDW� KRQHVW\� RI� EXVLQHVV�UHTXLUHG�DQ� LPSOLHG�XQGHUWDNLQJ�RQ� WKH�SDUW�RI� WKH�ZKDUI�RZQHU� WKDW� LW�ZDV�D�UHDVRQDEO\� VDIH� SODFH� WR� PRRU� D� VKLS�� � 7KH� ZKDUI� RZQHU� KDG� EURNHQ� KLV�LPSOLHG�XQGHUWDNLQJ�DQG�ZDV��WKHUHIRUH��OLDEOH�LQ�GDPDJHV�WR�WKH�VKLS�RZQHU�
:LOVRQ�Y�%HVW�7UDYHO >����@���$OO�(5����
:LOVRQ�ERRNHG�D�KROLGD\�LQ�*UHHFH�ZLWK�%HVW�7UDYHO���+H�IHOO�WKURXJK�D�JODVV�GRRU� LQ� WKH�KRWHO�DQG�ZDV� LQMXUHG�DQG�FODLPHG� WKDW� �D�� WKHUH�ZDV�DQ� LPSOLHG�WHUP�WKDW�WKH�KRWHO�ZRXOG�EH�UHDVRQDEO\�VDIH��RU��E��WKHUH�ZDV�D�EUHDFK�RI�D�GXW\�WR�SURYLGH�VHUYLFHV�ZLWK�FDUH�DQG�VNLOO�XQGHU�V���RI�WKH�6XSSO\�RI�*RRGV�DQG�6HUYLFHV�$FW��������,Q�DSSO\LQJ�WKH�RIILFLRXV�E\VWDQGHU�WHVW��WKH�FRXUW�VDLG�WKDW�WKH�GHIHQGDQWV�ZRXOG�QRW�KDYH�VDLG�µ2K��RI�FRXUVH¶�WR�VXFK�D�WHUP��DV�WKH�GHIHQGDQWV�KDG�QR�FRQWURO�RYHU�WKH�KRWHO���7KH�KRWHOV�ZHUH�LQVSHFWHG�DQG�DV�WKH\� PHW� *UHHN� VWDQGDUGV� �DOWKRXJK� QRW� %ULWLVK� RQHV�� WKH� GHIHQGDQWV� KDG�DFWHG�ZLWK�FDUH�DQG�VNLOO���7KHUHIRUH�WKH�SODLQWLII
V�FODLP�IDLOHG�
/LYHUSRRO�&LW\�&RXQFLO�Y�,UZLQ >����@���$OO�(5���
7KH�FRQGLWLRQ�RI�D�FRXQFLO�WRZHU�EORFN�GHWHULRUDWHG��WKHUH�ZHUH�GHIHFWV�LQ�WKH�VWDLUV� DQG� OLIWV� DQG� LQWHUQDO� UXEELVK� FKXWHV� EHFDPH� EORFNHG�� � 7KH� ,UZLQV�DOOHJHG� D� EUHDFK� RQ� WKH� SDUW� RI� WKH� FRXQFLO� RI� LWV� LPSOLHG� FRYHQDQW� IRU� WKHLU�TXLHW� HQMR\PHQW� RI� WKH� SURSHUW\�� � 7KH� +RXVH� RI� /RUGV� KHOG� WKDW� LW� ZDV� DQ�LPSOLHG� WHUP�RI� D� OHDVH�RI� D�PDLVRQHWWH� LQ�D�&RXQFLO� EORFN� WKDW� WKH� ODQGORUG�VKRXOG� WDNH� UHDVRQDEOH� FDUH� WR� NHHS� WKH� FRPPRQ� SDUWV� RI� WKH� EORFN� LQ� D�UHDVRQDEOH� VWDWH� RI� UHSDLU�� � 7KH� WHUP� ZDV� FOHDUO\� QRW� LPSOLHG� LQ� IDFW�� WKH�³RIILFLRXV�E\VWDQGHU��WHVW�ZDV�QRW�VDWLVILHG��QRU�ZDV�WKH�LPSOLFDWLRQ�QHFHVVDU\�WR�JLYH�EXVLQHVV�HIILFDF\�WR�WKH�FRQWUDFW�� �7KH� LPSOLFDWLRQ�DURVH�EHFDXVH�WKH�QDWXUH�RI� WKH� UHODWLRQVKLS�PDGH� LW GHVLUDEOH� WR�SODFH� VRPH�REOLJDWLRQ�RQ� WKH�ODQGORUG� DV� WR� WKH� PDLQWHQDQFH� RI� WKH� FRPPRQ� SDUWV� RI� WKH� SUHPLVHV�� � ,W�DPRXQWHG� WR� WKH� LPSRVLWLRQ�RI� D� OHJDO� GXW\�� LQ� VSLWH�RI� WKH� IDFW� WKDW� QR� WHUP�FRXOG�EH�LPSOLHG�LQ�IDFW���+RZHYHU��RQ�WKH�IDFWV�WKHUH�KDG�EHHQQR�EUHDFK�RI�WKH�REOLJDWLRQ�


