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�� 7KH�SULPDU\�IXQFWLRQ�RI�WKH�FRXUWV�LV�WKH�SUHYHQWLRQ�RI�IRUELGGHQ�DFWV���:KDW�DFWV�VKRXOG�EH�UHJDUGHG�DV�IRUELGGHQ"��6XUHO\�RQO\�VXFK�DFWV�DV�ZH�FDQ�DVVHUW�RXJKW�QRW�WR�KDYH�EHHQ�GRQH���6RPH�RI�WKH�MXGJHV�ZKR�XSKHOG�WKH�FRQYLFWLRQ�RI�3ULQFH GLG�VR�RQ�WKH�JURXQG�WKDW�PHQ�VKRXOG�EH� GHWHUUHG� IURP� WDNLQJ� JLUOV� RXW� RI� WKH� SRVVHVVLRQ� RI� WKHLU� SDUHQWV��ZKDWHYHU�WKH�JLUO¶V�DJH�
7KLV� UHDVRQLQJ� FDQ� KDUGO\� EH� DSSOLHG� WR� PDQ\� PRGHUQ� RIIHQFHV� RI�VWULFW�OLDELOLW\���:H�GR�QRW�ZLVK�WR�GHWHU�SHRSOH�IURP�GULYLQJ�FDUV��EHLQJ�FRQFHUQHG� LQ� WKH�PDQDJHPHQW� RI� SUHPLVHV�� ILQDQFLQJ� KLUH� SXUFKDVH�WUDQVDFWLRQV�RU�FDQQLQJ�SHDV���7KHVH�DFWV��LI�GRQH�ZLWK�DOO SURSHU�FDUH��DUH�QRW�VXFK�DFWV�DV�WKH�ODZ�VKRXOG�VHHN�WR�SUHYHQW�

�� $QRWKHU�DUJXPHQW�WKDW�LV�IUHTXHQWO\�DGYDQFHG�LQ�IDYRXU�RI�VWULFW�OLDELOLW\�LV� WKDW�� ZLWKRXW� LW�� PDQ\� JXLOW\� SHRSOH� ZRXOG� HVFDSH� ± WKDW� WKHUH� LV�QHLWKHU� WLPH�QRU�SHUVRQQHO�DYDLODEOH� WR� OLWLJDWH� WKH�FXOSDELOLW\�RI�HDFK�SDUWLFXODU�LQIUDFWLRQ�
7KLV� DUJXPHQW� DVVXPHV� WKDW� LW� LV� SRVVLEOH� WR� GHDO� ZLWK� WKHVH� FDVHV�ZLWKRXW� GHFLGLQJ� ZKHWKHU� '� KDG�PHQV� UHD RU� QRW�� ZKHWKHU� KH� ZDV�QHJOLJHQW�RU�QRW���&HUWDLQO\�'�PD\�EH�FRQYLFWHG�ZLWKRXW�GHFLGLQJ�WKHVHTXHVWLRQV�� EXW� KRZ� FDQ� KH� EH� VHQWHQFHG"� � 6XSSRVH� WKDW� D� EXWFKHU�VHOOV� VRPH�PHDW�ZKLFK� LV� XQILW� IRU� KXPDQ�FRQVXPSWLRQ�� �&OHDUO\� WKH�FRXUW�ZLOO�GHDO�GLIIHUHQWO\�ZLWK��L�� WKH�EXWFKHU�ZKR�NQHZ�WKDW�WKH�PHDW�ZDV� WDLQWHG�� �LL�� WKH� EXWFKHU� ZKR� GLG� QRW� NQRZ�� EXW� RXJKW� WR� KDYH�NQRZQ��DQG� �LLL�� WKH�EXWFKHU�ZKR�GLG�QRW�NQRZ�DQG�KDG�QR�PHDQV�RI�ILQGLQJ� RXW�� � 6HQWHQFH� FDQ� KDUGO\� EH� LPSRVHG� ZLWKRXW� GHFLGLQJ� LQWR�ZKLFK�FDWHJRU\�WKH�FRQYLFWHG�SHUVRQ�IDOOV�

�� 7KH� DUJXPHQW� ZKLFK� LV� SUREDEO\� PRVW� IUHTXHQWO\� DGYDQFHG� E\� WKHFRXUWV�IRU�LPSRVLQJ�VWULFW�OLDELOLW\�LV�WKDW�LW� LV�QHFHVVDU\�WR�GR�VR�LQ�WKH�LQWHUHVWV�RI� WKH�SXEOLF�� �1RZ� LW�PD\�EH�FRQFHGHG�WKDW� LQ�PDQ\�RI� WKH�LQVWDQFHV�ZKHUH�VWULFW�OLDELOLW\�KDV�EHHQ�LPSRVHG��WKH�SXEOLF�GRHV�QHHG�SURWHFWLRQ� DJDLQVW� QHJOLJHQFH� DQG�� DVVXPLQJ� WKDW� WKH� WKUHDW� RI�SXQLVKPHQW�FDQ�PDNH�WKH�SRWHQWLDO�KDUPGRHU�PRUH�FDUHIXO��WKHUH�PD\�EH�D YDOLG�JURXQG�IRU�LPSRVLQJ�OLDELOLW\�IRU�QHJOLJHQFH�DV�ZHOO�DV�ZKHUH�WKHUH�LV�PHQV�UHD���
7KLV�LV�D�SODXVLEOH�DUJXPHQW�LQ�IDYRXU�RI�VWULFW�OLDELOLW\�LI�WKHUH�ZHUH�QR�PLGGOH�ZD\�EHWZHHQ�PHQV� UHD DQG�VWULFW� OLDELOLW\� ± WKDW� LV� OLDELOLW\� IRU�QHJOLJHQFH�± DQG� WKH� MXGJHV�KDYH�JHQHUDOO\�SURFHHGHG�RQ� WKH�EDVLV�WKDW� WKHUH� LV�QR�VXFK�PLGGOH�ZD\�� �/LDELOLW\� IRU�QHJOLJHQFH�KDV� UDUHO\�EHHQ�VSHOOHG�RXW�RI�D�VWDWXWH�H[FHSW�ZKHUH��DV� LQ�GULYLQJ�ZLWKRXW�GXH�FDUH�� LW� LV�H[SOLFLWO\� UHTXLUHG�� �/RUG�'HYOLQ�KDV�VDLG�� ³,W� LV�QRW�HDV\� WR�ILQG� D�ZD\� RI� FRQVWUXLQJ� D� VWDWXWH� DSSDUHQWO\� H[SUHVVHG� LQ� WHUPV� RI�DEVROXWH� OLDELOLW\� VR� DV� WR� SURGXFH� WKH� UHTXLUHPHQW� RI� QHJOLJHQFH�´���6DPSOHV�RI�/DZPDNLQJ��S����
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�� 7KH�FDVH�DJDLQVW�VWULFW�OLDELOLW\��WKHQ��LV��ILUVW��WKDW�LW�LV�XQQHFHVVDU\���,W�UHVXOWV� LQ� WKH� FRQYLFWLRQ� RI� SHUVRQV� ZKR� KDYH� EHKDYHG� LPSHFFDEO\�DQG�ZKR�VKRXOG�QRW�EH�UHTXLUHG�WR�DOWHU�WKHLU�FRQGXFW�LQ�DQ\�ZD\�
�� 6HFRQGO\��WKDW�LW�LV�XQMXVW���(YHQ�LI�DQ�DEVROXWH�GLVFKDUJH�FDQ�EH�JLYHQ�'�PD\�IHHO� ULJKWO\�DJJULHYHG�DW�KDYLQJ�EHHQ�IRUPDOO\�FRQYLFWHG�RI�DQ�RIIHQFH� IRU� ZKLFK� KH� ERUH� QR� UHVSRQVLELOLW\�� �0RUHRYHU�� D� FRQYLFWLRQ�PD\�KDYH�IDU�UHDFKLQJ�FRQVHTXHQFHV�RXWVLGH�WKH�FRXUWV��VR�WKDW� LW� LV�QR�DQVZHU�WR�VD\�WKDW�RQO\�D�QRPLQDO�SHQDOW\�LV�LPSRVHG�
�� 7KH� LPSRVLWLRQ� RI� OLDELOLW\� IRU� QHJOLJHQFH� ZRXOG� LQ� IDFW� PHHW� WKH�DUJXPHQWV�RI�PRVW� RI� WKRVH�ZKR� IDYRXU� VWULFW� OLDELOLW\�� �7KXV�5RVFRH�3RXQG�� LQ� D� SDVVDJH� ZKLFK� KDV� EHHQ� IUHTXHQWO\� DQG� XQFULWLFDOO\�DFFHSWHG�DV�D�MXVWLILFDWLRQ�IRU�VXFK�RIIHQFHV��ZURWH�

³7KH�JRRG�VHQVH�RI� WKH�FRXUWV�KDV� LQWURGXFHG�D�GRFWULQH�RI�DFWLQJ�DW�RQH¶V�SHULO�ZLWK�UHVSHFW�WR�VWDWXWRU\�FULPHV�ZKLFK�H[SUHVVHV�WKH�QHHGV�RI�VRFLHW\���6XFK�VWDWXWHV�DUH�QRW�PHDQW�WR�SXQLVK�WKH�YLFLRXV�ZLOO�EXW�WR�SXW�SUHVVXUH�XSRQ�WKH�WKRXJKWOHVV�DQG�LQHIILFLHQW�WR�GR�WKHLU�ZKROH�GXW\�LQ�WKH�LQWHUHVW�RI�SXEOLF�KHDOWK�RU�VDIHW\�RU�PRUDOV�´���7KH�6SLULW�RI�WKH�&RPPRQ�/DZ��S���
7KH� ³WKRXJKWOHVV� DQG� LQHIILFLHQW´� DUH�� RI� FRXUVH�� WKH� QHJOLJHQW�� � 7KH�REMHFWLRQ� WR� RIIHQFHV� RI� VWULFW� OLDELOLW\� LV� QRW� WKDW� WKHVH� SHUVRQV� DUH�SHQDOLVHG��EXW�WKDW�RWKHUV�ZKR�DUH�FRPSOHWHO\�LQQRFHQW�DUH�DOVR�OLDEOH�WR�FRQYLFWLRQ���7KRXJK�/RUG�'HYOLQ�ZDV�VFHSWLFDO�DERXW�WKH�SRVVLELOLW\�RI LQWURGXFLQJ�WKH�FULWHULRQ�RI�QHJOLJHQFH��DERYH���LQ�5H\QROGV�Y�$XVWLQ������� KH� VWDWHG� WKDW� VWULFW� OLDELOLW\� VKRXOG� RQO\� DSSO\� ZKHQ� WKHUH� LV�VRPHWKLQJ� WKDW� WKH� GHIHQGDQW� FDQ� GR� WR� SURPRWH� WKH� REVHUYDQFH� RI�WKH�ODZ�± ZKLFK�FRPHV�FORVH�WR�UHTXLULQJ�QHJOLJHQFH�
,I�WKHUH�ZHUH�VRPHWKLQJ�ZKLFK�'�FRXOG�GR�WR�SUHYHQW�WKH�FRPPLVVLRQ�RI� WKH�FULPH�DQG�ZKLFK�KH�IDLOHG�WR�GR��KH�PLJKW�JHQHUDOO\�EH�VDLG�WR�KDYH�IDLOHG�WR�FRPSO\�ZLWK�D�GXW\�± SHUKDSV�D�KLJK�GXW\�± RI�FDUH��DQG�VR�KDYH�EHHQ�QHJOLJHQW�

�� ,Q� $OSKDFHOO� Y� :RRGZDUG ������� /RUG� 6DOPRQ� WKRXJKW� WKH� UHOHYDQW�VWDWXWRU\�VHFWLRQ��³HQFRXUDJHV�ULSDULDQ�IDFWRU\�RZQHUV�QRW�RQO\�WR�WDNH�UHDVRQDEOH�VWHSV�WR�SUHYHQW�SROOXWLRQ�EXW�WR�GR�HYHU\WKLQJ�SRVVLEOH�WR�HQVXUH� WKDW� WKH\�GR�QRW� FDXVH� LW�´� �7KLV�VXJJHVWV� WKDW��KRZHYHU� YDVW�WKH� H[SHQGLWXUH� LQYROYHG�� DQG� KRZHYHU� XQUHDVRQDEOH� LW� PD\� EH� LQ�UHODWLRQ�WR�WKH�ULVN��'�LV�XQGHU�D�GXW\�WR�WDNH�DOO�SRVVLEOH VWHSV�
<HW�LW�PD\�EH�GRXEWHG�ZKHWKHU�IDFWRU\�RZQHUV�ZLOO�LQ�IDFW�GR�PRUH�WKDQ�LV�UHDVRQDEOH��DQG�LW�LV�TXHVWLRQDEOH�ZKHWKHU�WKH\�RXJKW�WR�EH�UHTXLUHG�WR�GR�VR��DW� WKH� ULVN� ± HYHQ� WKRXJK� LW� EH�XQOLNHO\� ± RI� LPSULVRQPHQW���7KH� FRQWUDU\� DUJXPHQW� LV� WKDW� WKH� H[LVWHQFH� RI� VWULFW� OLDELOLW\� GRHV�LQGXFH�RUJDQLVDWLRQV�WR�DLP�DW�KLJKHU�DQG�KLJKHU�VWDQGDUGV�
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7KHUH�DUH�VHYHUDO�SRVVLEOH�FRPSURPLVHV�EHWZHHQ�PHQV�UHD DQG�VWULFW�OLDELOLW\� LQ� UHJXODWRU\� RIIHQFHV�� � $� ³KDOIZD\� KRXVH´� KDV� GHYHORSHG� LQ�$XVWUDOLD���7KH�HIIHFW�RI�$XVWUDOLDQ�FDVHV�LV�

'�PLJKW� EH� FRQYLFWHG�ZLWKRXW� SURRI� RI� DQ\�PHQV� UHD E\� WKH&URZQ�� EXW� DFTXLWWHG� LI� KH� SURYHG� RQ� D� EDODQFH� RI�
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SUREDELOLWLHV�WKDW�KH�ODFNHG�PHQV�UHD�DQG ZDV�QRW�QHJOLJHQW��LH�� WKDW�KH�KDG�DQ�KRQHVW�DQG�UHDVRQDEOH EHOLHI�LQ�D�VWDWH�RI�IDFWV�ZKLFK��KDG�LW�H[LVWHG��ZRXOG�KDYH�PDGH�KLV�DFW�LQQRFHQW�
7KH�RQXV�RI�SURYLQJ�UHDVRQDEOH�PLVWDNH�LV�RQ�'�
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,W�LV�FRPPRQ�IRU�WKH�GUDVWLF�HIIHFW�RI�D�VWDWXWH�LPSRVLQJ�VWULFW�OLDELOLW\�WR�EH�PLWLJDWHG�E\�WKH�SURYLVLRQ�RI�D�VWDWXWRU\�GHIHQFH���,W�LV�LQVWUXFWLYH�WR�FRQVLGHU�RQH�H[DPSOH��9DULRXV�RIIHQFHV�UHODWLQJ�WR WKH�WUHDWPHQW�DQG�VDOH� RI� IRRG� DUH� HQDFWHG� E\� WKH� ILUVW� WZHQW\� VHFWLRQV� RI� WKH� )RRG�6DIHW\�$FW��������0DQ\��LI�QRW�DOO��RI�WKHVH�DUH�VWULFW� OLDELOLW\�RIIHQFHV���6HFWLRQ� ������� KRZHYHU�� SURYLGHV� WKDW� LW� VKDOO� EH� D� GHIHQFH� IRU� WKH�SHUVRQ� FKDUJHG� ZLWK� DQ\� RI WKH� RIIHQFHV� WR� SURYH� WKDW� KH� WRRN� DOO�UHDVRQDEOH� SUHFDXWLRQV� DQG� H[HUFLVHG� DOO� GXH� GLOLJHQFH� WR� DYRLG� WKH�FRPPLVVLRQ�RI�WKH�RIIHQFH�E\�KLPVHOI�RU�E\�D�SHUVRQ�XQGHU�KLV�FRQWURO�
6WDWXWRU\� GHIHQFHV� XVXDOO\� LPSRVH� RQ� WKH� GHIHQGDQW� D� EXUGHQ� RI�SURYLQJ� WKDW� KH� KDG� QR�PHQV� UHD DQG� WKDW� KH� WRRN� DOO� UHDVRQDEOH�SUHFDXWLRQV�DQG�H[HUFLVHG�DOO�GXH�GLOLJHQFH� WR�DYRLG� WKH�FRPPLVVLRQ�RI� DQ� RIIHQFH�� � 7KH�HIIHFW� RI� VXFK�SURYLVLRQV� LV� WKDW� WKH� SURVHFXWLRQ�QHHG�GR�QR PRUH� WKDQ�SURYH� WKDW� WKH�DFFXVHG�GLG� WKH�SURKLELWHG�DFW�DQG� LW� LV� WKHQ�IRU�KLP�WR�HVWDEOLVK�� LI�KH�FDQ��WKDW�KH�GLG� LW� LQQRFHQWO\���6XFK�SURYLVLRQV�DUH�D�GLVWLQFW�DGYDQFH�RQ�XQPLWLJDWHG�VWULFW�OLDELOLW\�

352326$/6�)25�5()250
7KH� /DZ� &RPPLVVLRQ� ������� SURSRVHG� D� &ULPLQDO� /LDELOLW\� �0HQWDO�(OHPHQW�� %LOO�� QRZ� LQFRUSRUDWHG� LQ� WKH� GUDIW� &ULPLQDO� &RGH�� ZKLFK�ZRXOG� SURYLGH� D� GHILQLWLRQ� RI� LQWHQWLRQ�� NQRZOHGJH� DQG� UHFNOHVVQHVV�DQG�HVWDEOLVK�D�SUHVXPSWLRQ�IRU�RIIHQFHV�FUHDWHG�DIWHU�WKH�SDVVLQJ�RI�WKH�%LOO� WKDW� LQWHQWLRQ��NQRZOHGJH�RU� UHFNOHVVQHVV�VKRXOG�EH� UHTXLUHG�DV WR�DOO�WKH�HOHPHQWV�RI�WKH�RIIHQFH�
7KH� RQXV� ZRXOG� WKHQ� EH� RQ� 3DUOLDPHQW�� LI� LW� ZLVKHG� WR� FUHDWH� DQ�RIIHQFH� UHTXLULQJ� D� OHVVHU� GHJUHH� RI� PHQV� UHD RU� DQ� RIIHQFH� RI�QHJOLJHQFH�RU�VWULFW� OLDELOLW\��WR�PDNH�WKLV�FOHDU�LQ�WKH�HQDFWPHQW���,W� LV�3DUOLDPHQW¶V�UHVSRQVLELOLW\� WR�GHFLGH�WKH�QDWXUH�RI�FULPLQDO� OLDELOLW\�� � ,W�LV�EHWWHU�WKDW�3DUOLDPHQW�VKRXOG�KDYH�DQ�DFWXDO�LQWHQWLRQ�LQ�WKH�PDWWHU��UDWKHU�WKDQ�D�SXUHO\�P\WKLFDO�RQH��DWWULEXWHG�WR�LW��SHUKDSV�PDQ\�\HDUV�ODWHU��LQ�D�KDSKD]DUG�PDQQHU�E\�WKH�FRXUWV�


