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5�Y�3ULQFH �������/5���&&5�����
7KH�GHIHQGDQW�UDQ�RII�ZLWK�DQ�XQGHU�DJH�JLUO���+H�ZDV�FKDUJHG�ZLWK�DQ�RIIHQFH�RI� WDNLQJ�D�JLUO�XQGHU� WKH�DJH�RI����RXW�RI� WKH�SRVVHVVLRQ�RI�KHU� SDUHQWV� FRQWUDU\� WR� V��� RI� WKH�2IIHQFHV�$JDLQVW� WKH� 3HUVRQ� $FW������ �QRZ� V��� RI� WKH� 6H[XDO� 2IIHQFHV� $FW� ������� � 7KH� GHIHQGDQW�NQHZ�WKDW�WKH�JLUO�ZDV�LQ�WKH�FXVWRG\�RI�KHU�IDWKHU�EXW�KH�EHOLHYHG�RQ�UHDVRQDEOH� JURXQGV� WKDW� WKH� JLUO� ZDV� DJHG� ���� ,W� ZDV� KHOG� WKDW�NQRZOHGJH�WKDW� WKH�JLUO�ZDV�XQGHU� WKH�DJH�RI����ZDV�QRW� UHTXLUHG� LQ�RUGHU� WR� HVWDEOLVK� WKH� RIIHQFH�� � ,W� ZDV� VXIILFLHQW� WR� VKRZ� WKDW� WKH�GHIHQGDQW�LQWHQGHG�WR�WDNH�WKH�JLUO�RXW�RI�WKH�SRVVHVVLRQ�RI�KHU�IDWKHU�
5�Y�+LEEHUW �������/5���&&5�����
7KH�GHIHQGDQW�PHW�D�JLUO�XQGHU�VL[WHHQ�\HDUV�RI�DJH� LQ�D�VWUHHW��DQG�LQGXFHG� KHU� WR� JR� ZLWK� KLP� WR� D� SODFH� DW� VRPH� GLVWDQFH�� ZKHUH� KH�VHGXFHG�KHU��DQG�GHWDLQHG�KHU�IRU�VRPH�KRXUV���+H�WKHQ�WRRN�KHU�EDFN�WR� ZKHUH� KH� PHW� KHU� DQG� VKH� UHWXUQHG� KRPH� WR� KHU� IDWKHU�� � 7KH�GHIHQGDQW�ZDV�FKDUJHG�XQGHU�V���2$3$��������,W�ZDV�KHOG�WKDW�LQ�WKH�DEVHQFH�RI�DQ\�HYLGHQFH�WKDW�WKH�GHIHQGDQW�NQHZ��RU�KDG�UHDVRQ�IRU�NQRZLQJ��RU� WKDW�KH�EHOLHYHG�� WKDW� WKH�JLUO�ZDV�XQGHU� WKH�FDUH�RI�KHU�IDWKHU�DW� WKH� WLPH�� WKDW�D�FRQYLFWLRQ�XQGHU�V���2$3$������FRXOG�QRW�EH�VXVWDLQHG�

*(1(5$/�35,1&,3/(6�7+(�02'(51�&5,7(5,$
5�Y�%ODNH �������7KH�7LPHV�����$XJXVW�
,QYHVWLJDWLRQ�RIILFHUV�KHDUG�DQ�XQOLFHQVHG�UDGLR�VWDWLRQ�EURDGFDVW�DQG�WUDFHG�LW�WR�D�IODW�ZKHUH�WKH�GHIHQGDQW�ZDV�GLVFRYHUHG�DORQH�VWDQGLQJ�LQ� IURQW�RI� WKH� UHFRUG�GHFNV�� VWLOO� SOD\LQJ�PXVLF�DQG�ZHDULQJ�D�VHW�RI�KHDGSKRQHV�� � 7KRXJK� WKH� GHIHQGDQW� DGPLWWHG� WKDW� KH� NQHZ� KH�ZDV�XVLQJ� WKH� HTXLSPHQW�� KH� FODLPHG� WKDW� KH� EHOLHYHG� KH� ZDV� PDNLQJ�GHPRQVWUDWLRQ� WDSHV� DQG� GLG� QRW� NQRZ� KH� ZDV� WUDQVPLWWLQJ�� � 7KH�GHIHQGDQW� ZDV� FRQYLFWHG� RI� XVLQJ ZLUHOHVV� WHOHJUDSK\� HTXLSPHQW�ZLWKRXW�D�OLFHQFH��FRQWUDU\�WR�V�����:LUHOHVV�7HOHJUDSK\�$FW������DQG�DSSHDOHG�RQ�WKH�EDVLV�WKDW�WKH�RIIHQFH�UHTXLUHG�PHQV�UHD�
7KH�&RXUW�RI�$SSHDO�KHOG�WKDW�WKH�RIIHQFH�ZDV�DQ�DEVROXWH��DFWXDOO\�D�VWULFW��OLDELOLW\�RIIHQFH� 7KH�&RXUW�DSSOLHG�/RUG�6FDUPDQ
V�SULQFLSOHV�LQ�*DPPRQ DQG� IRXQG� WKDW�� WKRXJK� WKH�SUHVXPSWLRQ� LQ� IDYRXU� RI�PHQV�UHD ZDV� VWURQJ� EHFDXVH� WKH� RIIHQFH� FDUULHG� D� VHQWHQFH� RI�LPSULVRQPHQW�DQG�ZDV��WKHUHIRUH��³WUXO\�FULPLQDO���\HW�WKH�RIIHQFH�GHDOW�ZLWK� LVVXHV�RI�VHULRXV�VRFLDO�FRQFHUQ� LQ� WKH� LQWHUHVWV�RI�SXEOLF�VDIHW\��QDPHO\�� IUHTXHQW� XQOLFHQVHG� EURDGFDVWV� RQ� IUHTXHQFLHV� XVHG� E\�HPHUJHQF\� VHUYLFHV�� DQG� WKH� LPSRVLWLRQ� RI� VWULFW� OLDELOLW\� HQFRXUDJHG�JUHDWHU�YLJLODQFH� LQ�VHWWLQJ�XS�FDUHIXO�FKHFNV�WR�DYRLG�FRPPLWWLQJ�WKH�RIIHQFH�
127(�� 7KH� FRXUW� VHHPV� WR� KDYH� EHHQ� LQFRQVLVWHQW� LQ� LWV� XVH� RI�WHUPLQRORJ\�LQ�WKH�SUHVHQW�FDVH���7KH�RIIHQFH�LV�RQH�RI�VWULFW�OLDELOLW\�DV�
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WKH�GHIHQGDQW�KDG�WR�EH�VKRZQ�WR�KDYH�NQRZQ�WKDW�KH�ZDV�XVLQJ�WKH�HTXLSPHQW�
6ZHHW�Y�3DUVOH\ >����@ $&�����
7KH�GHIHQGDQW�ZDV�D�ODQGODG\�RI�D�KRXVH�OHW�WR�WHQDQWV���6KH�UHWDLQHG�RQH� URRP� LQ� WKH�KRXVH� IRU�KHUVHOI�DQG�YLVLWHG�RFFDVLRQDOO\� WR�FROOHFW�WKH� UHQW� DQG� OHWWHUV�� �:KLOH� VKH�ZDV�DEVHQW� WKH�SROLFH� VHDUFKHG� WKH�KRXVH�DQG�IRXQG�FDQQDELV���7KH�GHIHQGDQW�ZDV�FRQYLFWHG�XQGHU�V��RI�WKH�'DQJHURXV�'UXJV�$FW�������QRZ�UHSODFHG���RI��EHLQJ�FRQFHUQHG�LQ�WKH�PDQDJHPHQW�RI�SUHPLVHV�XVHG�IRU�WKH�VPRNLQJ�RI�FDQQDELV����6KH�DSSHDOHG� DOOHJLQJ� WKDW� VKH� KDG� QR� NQRZOHGJH� RI� WKH� FLUFXPVWDQFHV�DQG�LQGHHG�FRXOG�QRW�H[SHFW UHDVRQDEO\�WR�KDYH�KDG�VXFK�NQRZOHGJH�
7KH�+RXVH�RI� /RUGV�� TXDVKLQJ�KHU� FRQYLFWLRQ�� KHOG� WKDW� LW� KDG� WR� EH�SURYHG�WKDW�WKH�GHIHQGDQW�KDG�LQWHQGHG�WKH�KRXVH�WR�EH�XVHG�IRU�GUXJ�WDNLQJ�� VLQFH� WKH� VWDWXWH� LQ� TXHVWLRQ� FUHDWHG� D� VHULRXV�� RU� �WUXO\�FULPLQDO�� RIIHQFH�� FRQYLFWLRQ� IRU� ZKLFK� ZRXOG� KDYH� JUDYH�FRQVHTXHQFHV�IRU�WKH�GHIHQGDQW���/RUG�5HLG�VWDWHG�WKDW�³D�VWLJPD�VWLOO�DWWDFKHV� WR�DQ\�SHUVRQ�FRQYLFWHG�RI�D� WUXO\�FULPLQDO�RIIHQFH��DQG� WKH�PRUH�VHULRXV�RU�PRUH�GLVJUDFHIXO�WKH�RIIHQFH�WKH�JUHDWHU�WKH�VWLJPD´�$QG�HTXDOO\�LPSRUWDQW��³WKH�SUHVV�LQ�WKLV�FRXQWU\�DUH�YLJLODQW�WR�H[SRVH�LQMXVWLFH�� DQG� HYHU\�PDQLIHVWO\� XQMXVW� FRQYLFWLRQ�PDGH� NQRZQ� WR� WKH�SXEOLF� WHQGV� WR� LQMXUH� WKH� ERG\� SROLWLF� >SHRSOH� RI� D� QDWLRQ@� E\�XQGHUPLQLQJ� SXEOLF� FRQILGHQFH� LQ� WKH� MXVWLFH� RI� WKH� ODZ� DQG� RI� LWV�DGPLQLVWUDWLRQ�´
/RUG�5HLG�ZHQW�RQ�WR�SRLQW�RXW�WKDW� LQ�DQ\�HYHQW� LW�ZDV�LPSUDFWLFDO�WR�LPSRVH� DEVROXWH� OLDELOLW\� IRU� DQ� RIIHQFH� RI� WKLV� QDWXUH�� DV� WKRVH�ZKR�ZHUH�UHVSRQVLEOH�IRU�OHWWLQJ�SURSHUWLHV�FRXOG�QRW�SRVVLEO\�EH�H[SHFWHG�WR�NQRZ�HYHU\WKLQJ�WKDW�WKHLU�WHQDQWV�ZHUH�GRLQJ�
&XQG\�Y�/H�&RFT ����������4%'�����
7KH� GHIHQGDQW� ZDV� FRQYLFWHG� RI� XQODZIXOO\� VHOOLQJ� DOFRKRO� WR� DQ�LQWR[LFDWHG� SHUVRQ�� FRQWUDU\� WR� V��� RI� WKH� /LFHQVLQJ� $FW� ������ � 2Q�DSSHDO�� WKH� GHIHQGDQW� FRQWHQGHG� WKDW� KH� KDG� EHHQ� XQDZDUH� RI� WKH�FXVWRPHU
V�GUXQNHQQHVV�DQG�WKXV�VKRXOG�EH�DFTXLWWHG���7KH�'LYLVLRQDO�&RXUW� LQWHUSUHWHG� V���DV� FUHDWLQJ�DQ�RIIHQFH�RI� VWULFW� OLDELOLW\� VLQFH� LW�ZDV� LWVHOI� VLOHQW� DV� WR�PHQV� UHD�� ZKHUHDV� RWKHU� RIIHQFHV� XQGHU� WKH�VDPH� $FW� H[SUHVVO\� UHTXLUHG SURRI� RI� NQRZOHGJH� RQ� WKH� SDUW� RI� WKH�GHIHQGDQW���,W�ZDV�KHOG�WKDW�LW�ZDV�QRW�QHFHVVDU\�WR�FRQVLGHU�ZKHWKHU�WKH�GHIHQGDQW�NQHZ��RU�KDG�PHDQV�RI�NQRZLQJ��RU�FRXOG�ZLWK�RUGLQDU\�FDUH�KDYH�GHWHFWHG�WKDW�WKH�SHUVRQ�VHUYHG�ZDV�GUXQN���,I�KH�VHUYHG�D�GULQN� WR� D SHUVRQ�ZKR�ZDV� LQ� IDFW� GUXQN�� KH�ZDV� JXLOW\�� � 6WHSKHQ� -�VWDWHG�
+HUH��DV�,�KDYH�DOUHDG\�SRLQWHG�RXW��WKH�REMHFW�RI�WKLV�SDUW�RI�WKH�$FW�LV�WR�SUHYHQW�WKH�VDOH�RI�LQWR[LFDWLQJ�OLTXRU�WR�GUXQNHQ�SHUVRQV��DQG�LW� LV�SHUIHFWO\� QDWXUDO� WR� FDUU\� WKDW� RXW� E\� WKURZLQJ� RQ� WKH� SXEOLFDQ� WKH�UHVSRQVLELOLW\� RI� GHWHUPLQLQJ� ZKHWKHU� WKH� SHUVRQ� VXSSOLHG� FRPHV�ZLWKLQ�WKDW�FDWHJRU\�
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6KHUUDV�Y�'H�5XW]HQ >����@���4%�����
7KH� GHIHQGDQW� ZDV� FRQYLFWHG� RI� VHOOLQJ� DOFRKRO� WR� D� SROLFH� RIILFHU�ZKLOVW�RQ�GXW\��FRQWUDU\�WR�V������RI� WKH�/LFHQVLQJ�$FW��������+H�KDG�UHDVRQDEO\�EHOLHYHG�WKH�FRQVWDEOH� WR�EH�RII�GXW\�DV�KH�KDG�UHPRYHG�KLV� DUP�EDQG��ZKLFK�ZDV� WKH�DFNQRZOHGJHG�PHWKRG� RI� VLJQLI\LQJ�RII�GXW\�� � 7KH� 'LYLVLRQDO� &RXUW� KHOG� WKDW� WKH� FRQYLFWLRQ� VKRXOG� EH�TXDVKHG�� GHVSLWH� WKH� DEVHQFH� IURP� V������ RI� DQ\� ZRUGV� UHTXLULQJ�SURRI�RI�PHQV�UHD DV�DQ�HOHPHQW�RI�WKH�RIIHQFH���:ULJKW�-�H[SUHVVHG�WKH� YLHZ� WKDW� WKH� SUHVXPSWLRQ� LQ� IDYRXU� RI�PHQV� UHD ZRXOG� RQO\� EH�GLVSODFHG�E\�WKH�ZRUGLQJ�RI�WKH�VWDWXWH�LWVHOI��RU�LWV�VXEMHFW�PDWWHU���,Q�WKLV� FDVH� WKH� ODWWHU� IDFWRU� ZDV� VLJQLILFDQW�� LQ� WKDW� QR� DPRXQW� RI�UHDVRQDEOH�FDUH�E\� WKH�GHIHQGDQW�ZRXOG�KDYH�SUHYHQWHG� WKH�RIIHQFH�IURP�EHLQJ�FRPPLWWHG���:ULJKW�-�VWDWHG�
³,W�LV�SODLQ�WKDW�LI�JXLOW\�NQRZOHGJH�LV�QRW�QHFHVVDU\��QR�FDUH�RQ�WKH�SDUW�RI� WKH� SXEOLFDQ� FRXOG� VDYH� KLP� IURP� D� FRQYLFWLRQ� XQGHU� VHFWLRQ� ����VXEVHFWLRQ������VLQFH�LW�ZRXOG�EH�DV�HDV\�IRU�WKH�FRQVWDEOH�WR�GHQ\�WKDW�KH�ZDV�RQ�GXW\�ZKHQ�DVNHG��RU�WR�SURGXFH�D�IRUJHG�SHUPLVVLRQ�IURP�KLV�VXSHULRU�RIILFHU��DV�WR�UHPRYH�KLV�DUPOHW�EHIRUH�HQWHULQJ�WKH�SXEOLF�KRXVH�� � ,� DP�� WKHUHIRUH�� RI� RSLQLRQ� WKDW� WKLV� FRQYLFWLRQ� RXJKW� WR� EH�TXDVKHG�´
/LP�&KLQ�$LN�Y�5 >����@�$&�����
7KH� GHIHQGDQW� KDG� EHHQ� FRQYLFWHG� RI� FRQWUDYHQLQJ� DQ� RUGHU�SURKLELWLQJ� LQ� DEVROXWH� WHUPV�� KLV� HQWU\� LQWR� 6LQJDSRUH�� GHVSLWH� KLV�LJQRUDQFH� RI� WKH� RUGHU
V� H[LVWHQFH�� � ,Q� DOORZLQJ� WKH� GHIHQGDQW
V�DSSHDO��/RUG�(YHUVKHG�H[SUHVVHG�WKH�YLHZ�WKDW�WKH�LPSRVLWLRQ�RI�VWULFW�OLDELOLW\�FRXOG�RQO\�UHDOO\�EH�MXVWLILHG�ZKHUH�LW�ZRXOG�DFWXDOO\�VXFFHHG�LQ�SODFLQJ� WKH� RQXV� WR� FRPSO\� ZLWK� WKH� ODZ� RQ� WKH� GHIHQGDQW�� � ,I� WKH�GHIHQGDQW�LV�XQDZDUH�WKDW�KH�KDV�EHHQ�PDGH�WKH�VXEMHFW�RI�DQ�RUGHU�SURKLELWLQJ�KLP�IURP�HQWHULQJ�D�FRXQWU\��WKH�LPSRVLWLRQ�RI�VWULFW�OLDELOLW\�VKRXOG� KH� WUDQVJUHVV� WKH� RUGHU� ZRXOG� QRW� LQ� DQ\ZD\� SURPRWH� LWV�REVHUYDQFH���/RUG�(YHUVKHG�VWDWHG�
³%XW� LW� LV� QRW� HQRXJK� LQ� WKHLU� /RUGVKLS
V� RSLQLRQ� PHUHO\� WR� ODEHO� WKH�VWDWXWH�DV�RQH�GHDOLQJ�ZLWK�D�JUDYH�VRFLDO�HYLO�DQG� IURP� WKDW� WR� LQIHU�WKDW�VWULFW�OLDELOLW\�ZDV�LQWHQGHG���,W�LV�SHUWLQHQW�DOVR�WR�LQTXLUH�ZKHWKHU�SXWWLQJ�WKH�GHIHQGDQW�XQGHU�VWULFW�OLDELOLW\�ZLOO�DVVLVW�LQ�WKH�HQIRUFHPHQW�RI�WKH�UHJXODWLRQV���7KDW�PHDQV�WKDW�WKHUH�PXVW�EH�VRPHWKLQJ�KH�FDQ�GR��GLUHFWO\�RU�LQGLUHFWO\��E\�VXSHUYLVLRQ�RU�LQVSHFWLRQ��E\�LPSURYHPHQW�RI� KLV� EXVLQHVV� PHWKRGV� RU� E\� H[KRUWLQJ� WKRVH� ZKRP� KH� PD\� EH�H[SHFWHG�WR�LQIOXHQFH�RU�FRQWURO��ZKLFK�ZLOO�SURPRWH�WKH�REVHUYDQFH�RI�WKH� UHJXODWLRQV�� � 8QOHVV� WKLV� LV� VR�� WKHUH� LV� QR� UHDVRQ� LQ� SHQDOLVLQJ�KLP��DQG�LW�FDQQRW�EH�LQIHUUHG�WKDW�WKH�OHJLVODWXUH�LPSRVHG�VWULFW�OLDELOLW\�PHUHO\�LQ�RUGHU�WR�ILQG�D�OXFNOHVV�YLFWLP�´

02'(51�(;$03/(6
:DUQHU�Y�03& >����@���$&�����
7KH�GHIHQGDQW��ZKR�ZDV�D�IORRU�OD\HU�E\�RFFXSDWLRQ��VROG�VFHQW�DV�D�VLGH�OLQH�� �+H�ZHQW� WR�D FDIp�DQG�DVNHG� LI�DQ\WKLQJ�KDG�EHHQ� OHIW� IRU�KLP���+H�ZDV�JLYHQ�WZR�ER[HV��RQH�FRQWDLQLQJ�SHUIXPH�DQG�WKH�RWKHU��������WDEOHWV�RI�GUXJV���+H�ZDV�FKDUJHG�ZLWK�EHLQJ�LQ�SRVVHVVLRQ�RI�D�SURKLELWHG�GUXJ�FRQWUDU\� WR�V��RI� WKH�'UXJV� �3UHYHQWLRQ�RI�0LVXVH��
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$FW� ����� �QRZ� UHSODFHG��� � +H� VDLG� KH� WKRXJKW� WKH\� ERWK� FRQWDLQHG�SHUIXPH�
,Q� WKH�+RXVH� RI� /RUGV�� /RUG�0RUULV� KHOG� WKDW� WKH�GHIHQGDQW� EHLQJ� LQ�SK\VLFDO�FRQWURO�RI�WKH�SDFNDJH�DQG�LWV�FRQWHQWV�HLWKHU��D� ZLWK�KLV�FRQVHQW�WKHUHWR�NQRZLQJ�WKDW�LW�KDG�FRQWHQWV��RU�E� ZLWK�NQRZOHGJH�WKDW�WKH�SDFNDJH�ZDV�LQ�KLV�FRQWURO�KLV�SRVVHVVLRQ�RI� WKH�WDEOHWV�ZDV�HVWDEOLVKHG�IRU�WKH�SXUSRVHV�RI�V���ZKHWKHU�RU�QRW�WKH�GHIHQGDQW�UHDOLVHG�WKDW�KH�ZDV�LQ�SRVVHVVLRQ�RI�D�SURKLELWHG�GUXJ�
/RUG�5HLG�KHOG�WKDW�WKH�VWURQJ�LQIHUHQFH�WKDW�SRVVHVVLRQ�RI�D�SDFNDJH�E\� DQ� DFFXVHG�ZDV�SRVVHVVLRQ�RI� LWV� FRQWHQWV� FRXOG�EH� UHEXWWHG� E\�UDLVLQJ� UHDO� GRXEW� HLWKHU� �D�� ZKHWKHU� WKH� DFFXVHG� �LI� D� VHUYDQW�� KDG�ERWK�QR�ULJKW�WR�RSHQ�WKH�SDFNDJH�DQG�QR�UHDVRQ�WR�VXVSHFW�WKDW�WKH�FRQWHQWV�RI�WKH�SDFNDJH�ZHUH�LOOLFLW��RU��E��WKDW��LI�WKH�DFFXVHG�ZHUH�WKH�RZQHU� RI� WKH� SDFNDJH�� KH� KDG� QR� NQRZOHGJH� RI�� RU� ZDV� JHQXLQHO\�PLVWDNHQ�DV� WR�� WKH�DFWXDO�FRQWHQWV�RU� WKHLU� LOOLFLW�QDWXUH�DQG�UHFHLYHG�WKHP�LQQRFHQWO\��DQG�DOVR�WKDW�KH�KDG�QR�UHDVRQDEOH�RSSRUWXQLW\�VLQFH�UHFHLYLQJ�WKH�SDFNDJH�WR�DFTXDLQW�KLPVHOI�ZLWK�LWV�FRQWHQWV�
1RWH�� D� OLPLWHG� GHIHQFH� QRZ� H[LVWV� XQGHU� WKH� 0LVXVH� RI� 'UXJV� $FW��������6HFWLRQ���FUHDWHV�WKH�RIIHQFH�RI�SRVVHVVLQJ�D�FRQWUROOHG�GUXJ��EXW�V���JRHV�RQ�WR�SURYLGH�WKDW�D�GHIHQGDQW�VKRXOG�EH�DFTXLWWHG�LI�KH�FDQ�VKRZ�WKDW�KH�GLG�QRW�NQRZ�RU�VXVSHFW��DQG�FRXOG�QRW�UHDVRQDEO\�KDYH�NQRZQ�RU�VXVSHFWHG��WKDW�WKH�VXEVWDQFH�ZDV�D�SURKLELWHG�GUXJ�
$OSKDFHOO�/WG�Y�:RRGZDUG >����@�$&�����
7KH�GHIHQGDQWV�ZHUH�FKDUJHG�ZLWK�FDXVLQJ�SROOXWHG�PDWWHU�WR�HQWHU�D�ULYHU� FRQWUDU\� WR� V�� RI� WKH�5LYHUV� �3UHYHQWLRQ� RI�3ROOXWLRQ��$FW� �������7KH�ULYHU�KDG� LQ� IDFW�EHHQ�SROOXWHG�EHFDXVH�D�SLSH�FRQQHFWHG� WR� WKH�GHIHQGDQW
V� IDFWRU\� KDG� EHHQ� EORFNHG�� DQG� WKH� GHIHQGDQWV� KDG� QRW�EHHQ� QHJOLJHQW�� � 7KH� +RXVH� RI� /RUGV� QHYHUWKHOHVV� KHOG� WKDW� WKH�GHIHQGDQWV�ZHUH�OLDEOH��/RUG�6DOPRQ�VWDWHG�
,I� WKLV� DSSHDO� VXFFHHGHG� DQG� LW� ZHUH� KHOG� WR� EH� WKH� ODZ� WKDW� QR�FRQYLFWLRQ� EH� REWDLQHG� XQGHU� WKH� ����� $FW� XQOHVV� WKH� SURVHFXWLRQ�FRXOG�GLVFKDUJH�WKH�RIWHQ�LPSRVVLEOH�RQXV�RI�SURYLQJ�WKDW�WKH�SROOXWLRQ�ZDV�FDXVHG�LQWHQWLRQDOO\�RU�QHJOLJHQWO\��D�JUHDW�GHDO�RI�SROOXWLRQ�ZRXOG�JR� XQSXQLVKHG� DQG� XQGHWHUUHG� WR� WKH� UHOLHI� RI�PDQ\� ULSDULDQ� IDFWRU\�RZQHUV���$V�D�UHVXOW��PDQ\�ULYHUV�ZKLFK�DUH�QRZ�ILOWK\�ZRXOG�EHFRPH�ILOWKLHU� VWLOO� DQG� PDQ\� ULYHUV� ZKLFK� DUH� QRZ� FOHDQ� ZRXOG� ORVH� WKHLU�FOHDQOLQHVV�� �7KH� OHJLVODWXUH�QR�GRXEW� UHFRJQLVHG� WKDW�DV�D�PDWWHU�RI�SXEOLF� SROLF\� WKLV� ZRXOG� EH�PRVW� XQIRUWXQDWH�� �+HQFH� V�����D��ZKLFK�HQFRXUDJHV�ULSDULDQ�IDFWRU\�RZQHUV�QRW�RQO\�WR�WDNH�UHDVRQDEOH�VWHSV�WR�SUHYHQW�SROOXWLRQ�EXW� WR�GR HYHU\WKLQJ�SRVVLEOH� WR�HQVXUH� WKDW� WKH\�GR�QRW�FDXVH�LW�
6PHGOH\V�/WG�Y�%UHHG >����@�$&�����
)RXU�WLQV�RI�SHDV��RXW�RI�WKUHH�DQG�D�KDOI�PLOOLRQ�WLQV��SURGXFHG�E\�WKH�GHIHQGDQWV�KDG�FRQWDLQHG�FDWHUSLOODUV�� �7KH�GHIHQGDQW�FRPSDQ\�ZDV�FRQYLFWHG� RI� �VHOOLQJ� IRRG� QRW� RI� WKH� VXEVWDQFH� GHPDQGHG� E\� WKH�SXUFKDVHU�� FRQWUDU\� WR� V����� RI� WKH� )RRG� DQG� 'UXJV� $FW� ����� �QRZ�UHSODFHG���7KH\�FRQWHQGHG� WKDW� WKH�SUHVHQFH�RI� WKH�FDWHUSLOODU� LQ� WKH�WLQ� ZDV� DQ� XQDYRLGDEOH� FRQVHTXHQFH� RI� WKH� SURFHVV� RI� FROOHFWLRQ� RU�
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SUHSDUDWLRQ�DQG�WKDW�WKH\�WKHUHIRUH�KDG�D�GHIHQFH�XQGHU�V�����RI� WKH������$FW���7KH\�DOVR�FODLPHG�WKDW�WKH\�KDG�WDNHQ�DOO�UHDVRQDEOH�FDUH�
,W�ZDV�KHOG�E\�WKH�+RXVH�RI�/RUGV�WKDW�LQ�RUGHU�WR�HVWDEOLVK�D�GHIHQFH�XQGHU� V����� LW� ZDV� QHFHVVDU\� WR� VKRZ� WKDW� WKH� SUHVHQFH� RI� WKH�H[WUDQHRXV�PDWWHU�ZDV�D�FRQVHTXHQFH�RI�WKH�SURFHVV�RI�FROOHFWLRQ�RU�SUHSDUDWLRQ� RI� WKH� IRRG� DQG� WKDW� WKDW� FRQVHTXHQFH� FRXOG� QRW� KDYH�EHHQ� DYRLGHG� E\� DQ\� KXPDQ� DJHQF\�� LW� ZDV� QRW� VXIILFLHQW� IRU� WKH�GHIHQGDQW�WR�VKRZ�WKDW�KH�KDG WDNHQ�DOO�UHDVRQDEOH�FDUH�WR�DYRLG�WKH�SUHVHQFH�RI�WKH�H[WUDQHRXV�PDWWHU�
(YHQ� LI� LW� ZHUH� DFFHSWHG� WKDW� WKH� SUHVHQFH� RI� WKH� FDWHUSLOODU� ZDV� D�FRQVHTXHQFH� RI� WKH� SURFHVV� RI� FROOHFWLRQ� RU� SUHSDUDWLRQ� UDWKHU� WKDQ�VRPHWKLQJ� ZKLFK� KDG� RFFXUUHG� GHVSLWH� WKRVH� SURFHVVHV�� WKH�GHIHQGDQWV�ZHUH�QRW�HQWLWOHG�WR�UHO\�RQ�V�����VLQFH�WKH�FDWHUSLOODU�FRXOG�KDYH�EHHQ�UHPRYHG�IURP�WKH�SHDV�GXULQJ�WKH�SURFHVV�RI�FROOHFWLRQ�RU�SUHSDUDWLRQ�DQG�LWV�SUHVHQFH�FRXOG�WKHUHE\�KDYH�EHHQ�DYRLGHG��
1RWH�� WKH� RIIHQFH� LV� QRZ� FRQWDLQHG� LQ� WKH� )RRG� 6DIHW\� $FW� �������8QGHU�V���RI� WKH������$FW��D�GHIHQGDQW�KDV�D�GHIHQFH� LI� KH�SURYHV�WKDW�KH�WRRN�DOO�UHDVRQDEOH�SUHFDXWLRQV�DQG�H[HUFLVHG DOO�GXH�GLOLJHQFH�WR�DYRLG�WKH�FRPPLVVLRQ�RI� WKH�RIIHQFH�E\�KLPVHOI�RU�D�SHUVRQ�XQGHU�KLV�FRQWURO�
5�Y�+RZHOOV >����@���$OO�(5�����
7KH�GHIHQGDQW�ERXJKW�D�UHYROYHU�EHOLHYLQJ�LW�WR�EH�DQ�DQWLTXH�ILUHDUP��DSSDUHQWO\�PDQXIDFWXUHG�LQ������RU��������$V�LW�ZDV�SXUFKDVHG�DV�D�³FXULRVLW\� RU� RUQDPHQW´�� KH� EHOLHYHG� WKDW� QR� ILUHDUP� FHUWLILFDWH� ZDV�UHTXLUHG� IRU� LW�E\�YLUWXH�RI�V������RI� WKH�)LUHDUPV�$FW������� �+H�ZDV�FKDUJHG� ZLWK� SRVVHVVLQJ� D� UHYROYHU� ZLWKRXW� D� ILUHDUP� FHUWLILFDWH��FRQWUDU\�WR�V�����D��
7KH� &RXUW� RI� $SSHDO� KHOG� WKDW� V�� ZDV� WR� EH� FRQVWUXHG� VWULFWO\�� WKH�ZRUGLQJ�RI�WKH�VHFWLRQ��RQ�WKH�IDFH�RI�LW��VR�LQGLFDWHG��WKH�GDQJHU�WR�WKH�FRPPXQLW\� UHVXOWLQJ� IURP� WKH� SRVVHVVLRQ� RI� OHWKDO� ILUHDUPV� ZDV� VR�REYLRXVO\� JUHDW� WKDW� DQ�DEVROXWH�SURKLELWLRQ� DJDLQVW� WKHLU SRVVHVVLRQ�ZLWKRXW� SURSHU� DXWKRULW\�PXVW� KDYH� EHHQ� WKH� LQWHQWLRQ� RI� 3DUOLDPHQW�ZKHQ�FRQVLGHUHG�LQ�FRQMXQFWLRQ�ZLWK�WKH�ZRUGV�RI� WKH�VHFWLRQ��DQG�WR�DOORZ�D�GHIHQFH�RI�KRQHVW�DQG�UHDVRQDEOH�EHOLHI�WKDW� WKH�ILUHDUP�ZDV�DQ� DQWLTXH� DQG� WKHUHIRUH� H[FOXGHG� ZDV� OLNHO\� WR� GHIHDW� WKH� FOHDU�LQWHQWLRQ�RI�WKH�$FW�
5�Y�/HPRQ��5�Y�*D\�1HZV�/WG >����@���$OO�(5����
7KH� GHIHQGDQWV� ZHUH� WKH� HGLWRU� DQG� SXEOLVKHUV� RI� D� QHZVSDSHU� IRU�KRPRVH[XDOV�� � 7KH\�ZHUH� FKDUJHG�ZLWK� WKH�RIIHQFH�RI� EODVSKHPRXV�OLEHO�� �7KH�SDUWLFXODUV�RI� WKH�RIIHQFH�DOOHJHG� WKDW� WKH\�XQODZIXOO\� DQG�ZLFNHGO\� SXEOLVKHG� RU� FDXVHG� WR� EH� SXEOLVKHG� D� EODVSKHPRXV� OLEHO�FRQFHUQLQJ� WKH� &KULVWLDQ� UHOLJLRQ�� QDPHO\� µDQ� REVFHQH� SRHP� DQG�LOOXVWUDWLRQ� YLOLI\LQJ�&KULVW� LQ�+LV� OLIH� DQG� LQ�+LV� FUXFLIL[LRQ¶�� � 7KH� WULDO�MXGJH GLUHFWHG� WKH� MXU\� WKDW� WKH\�FRXOG�FRQYLFW� WKH�GHIHQGDQWV� LI� WKH\�WRRN� WKH� YLHZ� WKDW� WKH� SXEOLFDWLRQ� YLOLILHG� &KULVW� DQG� WKDW� LW� ZDV� QRW�QHFHVVDU\�IRU�WKH�&URZQ�WR�SURYH�DQ�LQWHQWLRQ�RWKHU�WKDQ�DQ�LQWHQWLRQ�WR�SXEOLVK�WKDW�ZKLFK�LQ�WKH�MXU\¶V�YLHZ�ZDV�D�EODVSKHPRXV�OLEHO���7KH�GHIHQGDQWV�ZHUH�FRQYLFWHG�DQG�DSSHDOHG
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7KH�+RXVH�RI�/RUGV�KHOG�������WKDW�LQ�RUGHU�WR�VHFXUH�D�FRQYLFWLRQ�IRU�WKH�RIIHQFH�RI�SXEOLVKLQJ�D�EODVSKHPRXV�OLEHO�LW�ZDV�VXIILFLHQW��IRU�WKH�SXUSRVH� RI� HVWDEOLVKLQJ� PHQV� UHD�� IRU� WKH� SURVHFXWLRQ� WR� SURYH� DQ�LQWHQWLRQ�WR�SXEOLVK�PDWHULDO�ZKLFK�ZDV�LQ�IDFW�EODVSKHPRXV�DQG�LW�ZDV�QRW�QHFHVVDU\�IRU�WKHP�WR�SURYH�IXUWKHU�WKDW� WKH�GHIHQGDQWV� LQWHQGHG�WR� EODVSKHPH�� � 7KH� GHIHQGDQWV� DSSHDO� DJDLQVW� FRQYLFWLRQ� ZDV�GLVPLVVHG�
3�6�*�%��Y�6WRUNZDLQ�/WG >����@���$OO�(5�����
6HFWLRQ�������RI�WKH�0HGLFLQHV�$FW������SURYLGHV�WKDW�QR�SHUVRQ�VKDOO�VHOO� VSHFLILHG� PHGLFLQDO� SURGXFWV� H[FHSW� LQ� DFFRUGDQFH� ZLWK� D�SUHVFULSWLRQ� JLYHQ� E\� DQ� DSSURSULDWH� PHGLFDO� SUDFWLWLRQHU�� � 7KH�GHIHQGDQW� VXSSOLHG� VSHFLILHG�GUXJV�RQ�SUHVFULSWLRQV�SXUSRUWLQJ� WR� EH�VLJQHG�E\�D�'RFWRU�� �7KH�SUHVFULSWLRQV�ZHUH� IRUJHG�� �+RZHYHU�� WKHUH�ZDV� QR� ILQGLQJ� WKDW� WKH� GHIHQGDQW� DFWHG� GLVKRQHVWO\�� LPSURSHUO\� RU�HYHQ� QHJOLJHQWO\�� � <HW� WKH� +RXVH� RI� /RUGV� KHOG� WKDW� WKH� 'LYLVLRQDO�&RXUW�ZDV�ULJKW�WR�GLUHFW WKH�PDJLVWUDWHV�WR�FRQYLFW�
/RUG�*RII¶V�RSLQLRQ�ZDV� WKDW�3DUOLDPHQW�PXVW�KDYH� LQWHQGHG�WKDW� WKH�SUHVXPSWLRQ�RI�PHQV�UHD VKRXOG�EH�LQDSSOLFDEOH�WR�V����� ,W�DSSHDUHG�IURP� WKH� ����� $FW� WKDW� ZKHUH� 3DUOLDPHQW� ZLVKHG� WR� UHFRJQLVH� WKDW�PHQV� UHD ZDV� UHTXLUHG� LW� KDG�H[SUHVVO\�VR�SURYLGHG�� �7KHUH�ZDV�QR�SURYLVLRQ� IRU� D� UHTXLUHPHQW� RI� PHQV� UHD LQ� V���� � +LV� /RUGVKLS�DSSURYHG� WKH� IROORZLQJ�VWDWHPHQW�RI�)DUTXKDUVRQ�-�� LQ� WKH�'LYLVLRQDO�&RXUW�
LW� LV� SHUIHFWO\� REYLRXV� WKDW� SKDUPDFLVWV� DUH� LQ� D� SRVLWLRQ� WR� SXW� LOOLFLW�GUXJV�DQG�SHUKDSV�RWKHU�PHGLFLQHV�RQ�WKH�PDUNHW���+DSSLO\�WKLV�UDUHO\�KDSSHQV� EXW� LW� GRHV� IURP� WLPH� WR� WLPH�� � ,W� FDQ� WKHUHIRUH� EH� UHDGLO\�XQGHUVWRRG� WKDW� 3DUOLDPHQW� ZRXOG� ILQG� LW� QHFHVVDU\� WR� LPSRVH� D�KHDYLHU� OLDELOLW\�RQ� WKRVH�ZKR�DUH� LQ�VXFK�D�SRVLWLRQ��DQG�PDNH�WKHP�PRUH�VWULFWO\�DFFRXQWDEOH�IRU�DQ\�EUHDFKHV�RI�WKH�$FW�


