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³7KH�GRFWULQH�RI�SULYLW\�PHDQV�WKDW�D�FRQWUDFW�FDQQRW��DV�D�JHQHUDO�UXOH��FRQIHU�ULJKWV�RU�LPSRVH�REOLJDWLRQV�DULVLQJ�XQGHU�LW�RQ�DQ\�SHUVRQ�H[FHSW�WKH�SDUWLHV�WR�LW�´���*+�7UHLWHO��7KH�/DZ�RI�&RQWUDFW�
7KH�FRPPRQ�ODZ�UHDVRQHG�WKDW�
�� 2QO\�D�SURPLVHH�PD\�HQIRUFH�WKH�SURPLVH�PHDQLQJ�WKDW� LI� WKH�WKLUG�SDUW\�LV�QRW�D�SURPLVHH�KH�LV�QRW�SULY\�WR�WKH�FRQWUDFW���6HH�
'XQORS�7\UH�&R�Y�6HOIULGJH >����@�$&������ 7KH�SODLQWLIIV�VROG�W\UHV�WR�'HZ�	�&R�� ZKROHVDOH�GLVWULEXWRUV�� RQ� WHUPV� WKDW� 'HZ� ZRXOG� REWDLQ� DQ� XQGHUWDNLQJ�IURP�UHWDLOHUV�WKDW�WKH\�VKRXOG�QRW�VHOO�EHORZ�WKH�SODLQWLIIV
�OLVW�SULFH���'HZ�VROG�VRPH�RI�WKH�W\UHV�WR�WKH�GHIHQGDQWV��ZKR�UHWDLOHG�WKHP�EHORZ�OLVW�SULFH���7KH�SODLQWLIIV� VRXJKW� DQ� LQMXQFWLRQ� DQG� GDPDJHV�� � 7KH� DFWLRQ� IDLOHG� EHFDXVH�DOWKRXJK�WKHUH�ZDV�D�FRQWUDFW�EHWZHHQ�WKH�GHIHQGDQWV�DQG�'HZ��WKH�SODLQWLIIV�ZHUH�QRW�D�SDUW\�WR�LW�DQG�³RQO\�D�SHUVRQ�ZKR�LV�D�SDUW\�WR�D�FRQWUDFW�FDQ�VXH�RQ�LW�´��SHU�/RUG�+DOGDQH��
�� 7KHUH� LV� WKH� SULQFLSOH� WKDW� FRQVLGHUDWLRQ� PXVW� PRYH� IURP� WKH�SURPLVHH���6HH�
7ZHGGOH�Y�$WNLQVRQ ���������%	6������ 7KH�IDWKHUV�RI�D�KXVEDQG�DQG�ZLIH�DJUHHG�LQ�ZULWLQJ�WKDW�ERWK�VKRXOG�SD\�PRQH\�WR�WKH�KXVEDQG��DGGLQJ�WKDW�WKH�KXVEDQG�VKRXOG�KDYH� WKH�SRZHU� WR� VXH� WKHP� IRU� WKH� UHVSHFWLYH� VXPV�� �7KH�KXVEDQG
V� FODLP� DJDLQVW� KLV� ZLIH
V� IDWKHUV
� HVWDWH� ZDV� GLVPLVVHG�� WKH� FRXUW�MXVWLI\LQJ� WKH� GHFLVLRQ� ODUJHO\� EHFDXVH� QR� FRQVLGHUDWLRQ� PRYHG� IURP� WKH�KXVEDQG�
7KH�WZR�SULQFLSOHV�RI�SULYLW\�DQG�FRQVLGHUDWLRQ�KDYH�EHFRPH�HQWZLQHG�EXW�DUH�VWLOO�GLVWLQFW�

����(;&(37,216
,I� WKH� GRFWULQH� RI� SULYLW\� ZDV� LQIOH[LEO\� DSSOLHG� LW� ZRXOG� FDXVH� FRQVLGHUDEOH�LQMXVWLFH� DQG� LQFRQYHQLHQFH�� � 0DQ\� H[FHSWLRQV� WR� LW� KDYH� WKHUHIRUH� EHHQ�GHYHORSHG�
$� &2//$7(5$/�&2175$&76
$�FRQWUDFW�EHWZHHQ�WZR�SDUWLHV�PD\�EH�DFFRPSDQLHG�E\�D�FROODWHUDO�FRQWUDFW�EHWZHHQ�RQH�RI�WKHP�DQG�D�WKLUG�SHUVRQ�UHODWLQJ�WR�WKH�VDPH�VXEMHFW�PDWWHU�
)RU�H[DPSOH��LQ�6KDQNOLQ�3LHU�Y�'HWHO�3URGXFWV >����@���.%������WKH�SODLQWLIIV�KDG�HPSOR\HG�FRQWUDFWRUV�WR�SDLQW�D�SLHU���7KH\�WROG�WKHP�WR�EX\�SDLQW�PDGH�E\�WKH�GHIHQGDQWV���7KH�GHIHQGDQWV�KDG�WROG�WKHP�WKDW�WKH�SDLQW�ZRXOG�ODVW�IRU�VHYHQ� \HDUV�� � ,W� RQO\� ODVWHG� IRU� WKUHH� PRQWKV�� � 7KH� FRXUW� GHFLGHG� WKDW� WKH�SODLQWLIIV�FRXOG�VXH�WKH�GHIHQGDQWV�RQ�D�FROODWHUDO�FRQWUDFW���7KH\�KDG�SURYLGHG�FRQVLGHUDWLRQ�IRU�WKH�GHIHQGDQWV
�SURPLVH�E\�HQWHULQJ�LQWR�DQ�DJUHHPHQW�ZLWK�WKH�FRQWUDFWRUV��ZKLFK�HQWDLOHG�WKH�SXUFKDVH�RI�WKH�GHIHQGDQWV
�SDLQW�
7KHUH� PXVW�� KRZHYHU�� EH� DQ LQWHQWLRQ� WR� FUHDWH� D� FROODWHUDO� FRQWUDFW� EHIRUH�WKDW�FRQWUDFW�FDQ�EH�IRUPHG
%� $*(1&<
7KH� FRQFHSW� RI� DJHQF\� LV� DQ� H[FHSWLRQ� WR� WKH� GRFWULQH� RI� SULYLW\� LQ� WKDW� DQ�DJHQW� PD\� FRQWUDFW� RQ� EHKDOI� RI� KLV� SULQFLSDO� ZLWK� D� WKLUG� SDUW\� DQG� IRUP� D�ELQGLQJ�FRQWUDFW�EHWZHHQ�WKH�SULQFLSDO�DQG�WKLUG�SDUW\�
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)RU� H[DPSOH�� D� WKLUG� SDUW\� PD\� EH� DEOH� WR� WDNH�WKH� EHQHILW� RI� DQ� H[FOXVLRQ�FODXVH�E\�SURYLQJ�WKDW�WKH�SDUW\�LPSRVLQJ�WKH�FODXVH�ZDV�DFWLQJ�DV�WKH�DJHQW�RI� WKH� WKLUG� SDUW\�� WKHUHE\� EULQJLQJ� WKH� WKLUG� SDUW\� LQWR� D� GLUHFW� FRQWUDFWXDO�UHODWLRQVKLS�ZLWK�WKH�SODLQWLII�
,Q�6FUXWWRQV�/WG�Y�0LGODQG�6LOLFRQHV�/WG >����@�$&������D�ELOO�RI�ODGLQJ�OLPLWHG�WKH� OLDELOLW\� RI� D� VKLSSLQJ� FRPSDQ\� WR� ����� SHU� SDFNDJH�� � 7KH� GHIHQGDQW�VWHYHGRUHV�KDG�FRQWUDFWHG�ZLWK�WKH�VKLSSLQJ�FRPSDQ\�WR�XQORDG�WKH�SODLQWLII
V�JRRGV�RQ�WKH�EDVLV�WKDW�WKH\�ZHUH�WR�EH�FRYHUHG�E\�WKH�H[FOXVLRQ�FODXVH�LQ�WKH�ELOO�RI�ODGLQJ���7KH�SODLQWLIIV�ZHUH�LJQRUDQW�RI�WKH�FRQWUDFW�EHWZHHQ�WKH�VKLSSLQJ�FRPSDQ\�DQG�WKH�VWHYHGRUHV���2ZLQJ�WR�WKH�VWHYHGRUHV�QHJOLJHQFH��WKH�FDUJR�ZDV�GDPDJHG�DQG��ZKHQ�VXHG��WKH\�SOHDGHG�WKH�OLPLWDWLRQ�FODXVH�LQ�WKH�ELOO�RI�ODGLQJ�� � 7KH� +RXVH� RI� /RUGV� KHOG� WKDW� WKH� VWHYHGRUHV� FRXOG� QRW� UHO\� RQ� WKH�FODXVH� DV� WKHUH� ZDV� QR� SULYLW\� RI� FRQWUDFW� EHWZHHQ� WKH� SODLQWLIIV� DQG�GHIHQGDQWV�/RUG� 5HLG� VXJJHVWHG� WKDW� WKH� VWHYHGRUHV� FRXOG� EH� EURXJKW� LQWR� D�FRQWUDFWXDO� UHODWLRQVKLS� ZLWK� WKH� RZQHU RI� WKH� JRRGV� WKURXJK� WKH� DJHQF\� RI�WKH� FDUULHU� SURYLGHG� FHUWDLQ� FRQGLWLRQV� ZHUH� PHW�� ���� WKDW� WKH� ELOO� RI� ODGLQJ�PDNHV�LW�FOHDU�WKDW�WKH�VWHYHGRUH�LV�LQWHQGHG�WR�EH�SURWHFWHG�E\�WKH�H[FOXVLRQ�FODXVHV� WKHUHLQ�� � ���� WKDW� WKH� ELOO� RI� ODGLQJ�PDNHV� LW� FOHDU� WKDW� WKH� FDUULHU� LV�FRQWUDFWLQJ�DV� DJHQW� IRU� WKH� VWHYHGRUH�� � ���� WKH� FDUULHU�PXVW� KDYH� DXWKRULW\�IURP� WKH� VWHYHGRUH� WR� DFW� DV� DJHQW�� RU� SHUKDSV�� ODWHU� UDWLILFDWLRQ� E\� WKH�VWHYHGRUH�ZRXOG�VXIILFH�������FRQVLGHUDWLRQ�PXVW�PRYH�IURP�WKH�VWHYHGRUH�
$OO� RI� WKH� DERYH� FRQGLWLRQV� ZHUH� VDWLVILHG� LQ� 1HZ� =HDODQG� 6KLSSLQJ� Y�6DWWHUWKZDLWH��7KH�(XU\PHGRQ� >����@�$&�����
&� 758676
(TXLW\�GHYHORSHG�D�JHQHUDO�H[FHSWLRQ� WR� WKH�GRFWULQH�RI�SULYLW\�E\�XVH�RI� WKH�FRQFHSW�RI�WUXVW���$�WUXVW�LV�DQ�HTXLWDEOH�REOLJDWLRQ�WR�KROG�SURSHUW\�RQ�EHKDOI�RI�DQRWKHU�
7KH�GHYLFH�ZDV�DSSURYHG�E\� WKH�+RXVH�RI�/RUGV� LQ�/HV�$IIUHWHXUV�5HXQLV�Y�/HRSROG�:DOIRUG >����@�$&������ZKHUH�D�EURNHU��&��QHJRWLDWHG�D�FKDUWHUSDUW\�E\� ZKLFK� WKH� VKLSRZQHU� �$�� SURPLVHG� WKH� FKDUWHUHU� �%�� WR� SD\� WKH� EURNHU� D�FRPPLVVLRQ���,W�ZDV�KHOG�WKDW�%�ZDV�WUXVWHH�RI�WKLV�SURPLVH�IRU�&��ZKR�FRXOG�WKXV�HQIRUFH�LW�DJDLQVW�$�
+RZHYHU�� WKH� WUXVW� GHYLFH� KDV� IDOOHQ� LQWR� GLVXVH� EHFDXVH� RI� WKH� VWULFW�UHTXLUHPHQWV�RI�FRQVWLWXWLQJ�D�WUXVW�DQG�PRVW�SDUWLFXODUO\�WKDW�WKHUH�VKRXOG�EH�D�VSHFLILF�LQWHQWLRQ�RQ�WKH�SDUW�RI�WKH�SHUVRQ�GHFODULQJ�WKH�WUXVW�WKDW� LW�VKRXOG�EH�D�WUXVW�
'� 5(675,&7,9(�&29(1$176
5HVWULFWLYH�FRYHQDQWV�PD\��LI�FHUWDLQ�FRQGLWLRQV�DUH�VDWLVILHG��UXQ�ZLWK�WKH�ODQG�DQG�ELQG�SXUFKDVHUV�RI�LW�WR�REVHUYH�WKH�FRYHQDQWV�IRUWKH�EHQHILW�RI�DGMRLQLQJ�RZQHUV�
)RU� H[DPSOH�� LQ�7XON� Y� 0R[KD\ ������� �� 3K� ����� WKH� SODLQWLII� ZKR� RZQHG�VHYHUDO�KRXVHV�LQ�/HLFHVWHU�6TXDUH�VROG�WKH�JDUGHQ�LQ�WKH�FHQWUH�WR�(OPV��ZKR�FRYHQDQWHG� WKDW� KH� ZRXOG� NHHS� WKH� JDUGHQV� DQG� UDLOLQJV� LQ� WKHLU� SUHVHQW�FRQGLWLRQ�DQG�FRQWLQXH�WR�DOORZ�LQGLYLGXDOV�WR�XVH�WKH�JDUGHQV���7KH�ODQG�ZDV�VROG� WR� WKH�GHIHQGDQWV�ZKR�NQHZ�RI� WKH� UHVWULFWLRQ�FRQWDLQHG� LQ� WKH�FRQWUDFW�EHWZHHQ�WKH�SODLQWLII�DQG�(OPV���7KH�GHIHQGDQW�DQQRXQFHG�WKDW�KH�ZDV�JRLQJ�WR�EXLOG�RQ�WKH�ODQG��DQG�WKH�SODLQWLII��ZKR�VWLOO�RZQHG�VHYHUDO�DGMDFHQW�KRXVHV��VRXJKW� DQ� LQMXQFWLRQ� WR� UHVWUDLQ� KLP� IURP� GRLQJ� VR�� � ,W� ZDV� KHOG� WKDW� WKH�FRYHQDQW�ZRXOG�EH�HQIRUFHG�LQ�HTXLW\�DJDLQVW�DOO�VXEVHTXHQW�SXUFKDVHUV�ZLWK�QRWLFH�
7KLV�GHYLFH�ZDV�FDUULHG�RYHU� LQWR� WKH� ODZ RI�FRQWUDFW�E\� WKH�3ULY\�&RXQFLO� LQ�/RUG� 6WUDWKFRQD� 66� &R� Y� 'RPLQLRQ� &RDO� &R >����@� $&� ����� EXW� 'LSORFN� -�UHIXVHG�WR�IROORZ�WKH�GHFLVLRQ�LQ�3RUW�/LQH�/WG�Y�%HQ�/LQH�6WHDPHUV >����@���
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4%�������0RVW�UHFHQWO\��LQ�/DZ�'HEHQWXUH�7UXVW�&RUS�Y�8UDO�&DVSLDQ�2LO�&RUS>����@���$OO�(5������LW�ZDV�HPSKDVLVHG�WKDW� WKH�SULQFLSOH�SHUPLWWHG�QR�PRUH�WKDQ� WKH� JUDQW� RI� D� QHJDWLYH� LQMXQFWLRQ� WR� UHVWUDLQ� WKH� SHUVRQ� DFTXLULQJ� WKH�SURSHUW\�IURP�GRLQJ�DFWV�ZKLFK�ZRXOG�EH�LQFRQVLVWHQW�ZLWK�WKH�SHUIRUPDQFH�RI�WKH�FRQWUDFW�E\�KLV�SUHGHFHVVHU�DQG�KDG�QHYHU�EHHQ�XVHG�WR� LPSRVH�XSRQ�DSXUFKDVHU�D�SRVLWLYH�GXW\�WR�SHUIRUP�WKH�FRYHQDQWV�RI�KLV�SUHGHFHVVRU�
(� 67$787(6
&HUWDLQ� H[FHSWLRQV� WR� WKH� GRFWULQH� RI� SULYLW\� KDYH� EHHQ� FUHDWHG� E\� VWDWXWH��LQFOXGLQJ�SULFH�PDLQWHQDQFH�DJUHHPHQWV�� DQG FHUWDLQ� FRQWUDFWV�RI� LQVXUDQFH�HQIRUFHDEOH�LQ�IDYRXU�RI�WKLUG�SDUWLHV���)RU�H[DPSOH��XQGHU�V�������RI�WKH�5RDG�7UDIILF� $FW� ������ DQ� LQMXUHG� SDUW\� PD\� UHFRYHU� FRPSHQVDWLRQ� IURP� DQ�LQVXUDQFH� FRPSDQ\� RQFH� KH� KDV� REWDLQHG� MXGJPHQW� DJDLQVW� WKH� LQVXUHG�SHUVRQ�
)� 5(0(',(6�2)�7+(�&2175$&7,1*�3$57<
7KH�TXHVWLRQ�RI� WKH�H[WHQW� WR�ZKLFK�D�FRQWUDFWLQJ�SDUW\�PD\�UHFRYHU� IRU� ORVV�VXVWDLQHG� E\� D� WKLUG� SDUW\� ZKR� LV� LQWHQGHG� WR� EHQHILW� IURP� WKH� FRQWUDFW� ZDV�UDLVHG�LQ�-DFNVRQ�Y�+RUL]RQ�+ROLGD\V >����@���:/5�������ZKHUH�WKH�SODLQWLII�HQWHUHG�LQWR�D�FRQWUDFW�IRU�KLPVHOI�DQG�KLV�IDPLO\���7KH�KROLGD\�SURYLGHG�IDLOHG�WR� FRPSO\� ZLWK� WKH� GHVFULSWLRQ� JLYHQ� E\� WKH� GHIHQGDQWV� LQ� D� QXPEHU� RI�UHVSHFWV�� � 7KH� SODLQWLII� UHFRYHUHG� GDPDJHV� DQG� WKH� GHIHQGDQWV� DSSHDOHG�DJDLQVW� WKH� DPRXQW�� �/RUG� 'HQQLQJ� 05� WKRXJKW� WKH� DPRXQW� DZDUGHG� ZDV�H[FHVVLYH�FRPSHQVDWLRQ�IRU� WKH�SODLQWLII�KLPVHOI��EXW�KH�XSKHOG�WKH�DZDUG�RQ�WKH�JURXQG�WKDW�WKH�SODLQWLII�KDG�PDGH�D�FRQWUDFW�IRU�WKH�EHQHILW�RI�KLPVHOI�DQG�KLV�IDPLO\��DQG�WKDW�KH�FRXOG�UHFRYHU�IRU�WKHLU�ORVV�DV�ZHOO�DV�IRU�KLV�RZQ�
+RZHYHU�� LQ�:RRGDU�,QYHVWPHQW�'HYHORSPHQW�Y�:LPSH\�&RQVWUXFWLRQ >����@���:/5������WKH�+RXVH�RI�/RUGV�UHMHFWHG�WKH�EDVLV�RQ�ZKLFK�/RUG�'HQQLQJ�KDG�DUULYHG�DW�KLV�GHFLVLRQ��DQG�UHDIILUPHG�WKH�YLHZ�WKDW�D�FRQWUDFWLQJ�SDUW\�FDQQRW�UHFRYHU�GDPDJHV�IRU�WKH�ORVV�VXVWDLQHG�E\�WKH�WKLUG�SDUW\���7KHLU�/RUGVKLSV�GLG�QRW� GLVVHQW� IURP� WKH� DFWXDO� GHFLVLRQ� LQ� -DFNVRQ�� ZKLFK� WKH\� IHOW� FRXOG� EH�VXSSRUWHG�HLWKHU� EHFDXVH� WKH�GDPDJHV�ZHUH�DZDUGHG� IRU� WKH�SODLQWLII
V� RZQ�ORVV��RU�EHFDXVH�ERRNLQJ�IDPLO\�KROLGD\V�RU�RUGHULQJ�PHDOV�LQ�UHVWDXUDQWV�FDOOV�IRU�VSHFLDO�WUHDWPHQW�

����$&$'(0,&�'(%$7(�21�7+(�'2&75,1(
*+�7UHLWHO��7KH�/DZ�RI�&RQWUDFW���WK�HG��������S����
³7KH�UXOH�WKDW�QR�RQH�H[FHSW�D�SDUW\�WR�D�FRQWUDFW�FDQ�EH�PDGH�OLDEOH�XQGHU�LW�LV�JHQHUDOO\�UHJDUGHG�DV�MXVW�DQG�VHQVLEOH���%XW�WKH�UXOH�WKDW�QR�RQH�H[FHSW�D�SDUW\�WR�D�FRQWUDFW�FDQ�HQIRUFH�LW�PD\�FDXVH�LQFRQYHQLHQFH�ZKHUH�LW�SUHYHQWV�WKH�SHUVRQ�PRVW�LQWHUHVWHG�LQ�HQIRUFLQJ�WKH�FRQWUDFW�IURP�GRLQJ�VR���7KH�PDQ\�H[FHSWLRQV� WR� WKH� GRFWULQH� PDNH� LW� WROHUDEOH� LQ� SUDFWLFH�� EXW� WKH\� KDYH�SURYRNHG� WKH� TXHVWLRQ� ZKHWKHU� LW� ZRXOG� QRW� EH� EHWWHU� IXUWKHU� WR� PRGLI\� WKH�GRFWULQH�RU�WR�DEROLVK�LW�DOWRJHWKHU�´

����5()250
3URSRVDOV�IRU�OHJLVODWLYH�UHIRUP�ZHUH�PDGH�E\�WKH�/DZ�5HYLVLRQ�&RPPLWWHH�DV�ORQJ�DJR�DV������ �&PQG��������DQG� IXUWKHU� SURSRVDOV�ZHUH�SXW� IRUZDUG� IRU�GLVFXVVLRQ� E\� WKH� /DZ� &RPPLVVLRQ� LQ� ����� �3DSHU� 1R� ����� ������� � ,Q� -XO\������� WKH� /DZ� &RPPLVVLRQ� SXEOLVKHG� SURSRVDOV� LQ� ³3ULYLW\� RI� &RQWUDFW��&RQWUDFWV� IRU� WKH�%HQHILW�RI�7KLUG�3DUWLHV� �&PQG��������/DZ�&RP�1R�������ZKLFK�UHFRPPHQGHG�WKDW�WKH�ODZ�H[SUHVVO\�SURYLGH�IRU�WKLUG�SDUWLHV�WR�EH�DEOH�WR� HQIRUFH� FRQWUDFWV� �LQFOXGLQJ� WDNLQJ� DGYDQWDJH� RI� H[FOXVLRQ�OLPLWDWLRQ�FODXVHV�� LQ� FHUWDLQ� FLUFXPVWDQFHV�� � 7KHVH� SURSRVDOV� IRU� UHIRUP� ZHUH� DFWHG�XSRQ�
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7KH�&RQWUDFWV��5LJKWV�RI�7KLUG�3DUWLHV��$FW����� UHFHLYHG�5R\DO�$VVHQW�RQ���� 1RYHPEHU� ������ � ,W� UHIRUPV� WKH� FRPPRQ� ODZ� UXOH� RI� SULYLW\� RI� FRQWUDFW���6HFWLRQ���SURYLGHV�WKDW�D�WKLUG�SDUW\�PD\�LQ�KLV�RZQ�ULJKW�HQIRUFH�D�WHUP�RI�D�FRQWUDFW�LI�
�D� WKH�FRQWUDFW�H[SUHVVO\�SURYLGHV�WKDW�KH�PD\��RU�E� WKH� WHUP� SXUSRUWV� WR� FRQIHU� D� EHQHILW� RQ� KLP� �H[FHSW� ZKHUH� RQ� D�SURSHU�FRQVWUXFWLRQ�RI�WKH�FRQWUDFW�LW�DSSHDUV�WKDW�WKH�SDUWLHV�GLG�QRW�LQWHQG�WKH�WHUP�WR�EH�HQIRUFHDEOH�E\�WKH�WKLUG�SDUW\��
7KHUH�VKDOO�EH�DYDLODEOH�WR�WKH�WKLUG�SDUW\�DQ\�UHPHG\�WKDW�ZRXOG�KDYH�EHHQ�DYDLODEOH�WR�KLP�LQ�DQ�DFWLRQ�IRU�EUHDFK�RI�FRQWUDFW� LI�KH�KDG�EHHQ�D�SDUW\� WR�WKH�FRQWUDFW��V�����
6HH�IXUWKHU��/&'�SUHVV�UHOHDVH����1RYHPEHU������DQG�*D]HWWH���'HFHPEHU������


