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$Q� LQFKRDWH� RIIHQFH� LV� RQH� WKDW� LV� ³FRPPLWWHG� E\� GRLQJ� DQ� DFW� ZLWK� WKH�SXUSRVH�RI�HIIHFWLQJ�VRPH�RWKHU�RIIHQFH���*��:LOOLDPV��7H[WERRN�RI�&ULPLQDO�/DZ��� � ,W� LV� FRPPLWWHG� ZKHQ� WKH� GHIHQGDQW� WDNHV� FHUWDLQ� VWHSV� WRZDUGV� WKH�FRPPLVVLRQ� RI� D� FULPH�� � 8QOLNH� OLDELOLW\� IRU� VHFRQGDU\� SDUWLFLSDWLRQ� LQ� D�FULPH��LW�LV�XQQHFHVVDU\�WKDW�WKH�PDLQ�RIIHQFH�EH�FRPPLWWHG�
7KHUH�DUH�WKUHH�PDLQ�LQFKRDWH�RIIHQFHV�� LQFLWHPHQW��FRQVSLUDF\�DQG�DWWHPSW��DQG�WKH�QDWXUH�RI�WKH�UHTXLVLWH�VWHSV�WKDW QHHG�WR�EH�WDNHQ�YDULHV�ZLWK�HDFK�
x :LWK�LQFLWHPHQW� WKH�GHIHQGDQW�PXVW�KDYH�WULHG�WR�SHUVXDGH�DQRWKHU�WR�FRPPLW�D�FULPH�x :LWK� FRQVSLUDF\� DW� OHDVW� WZR� GHIHQGDQWV� PXVW� KDYH� DJUHHG� WR�FRPPLW�D�FULPH�x :LWK�DWWHPSW� WKH�GHIHQGDQW�PXVW�KDYH� WULHG� WR�FRPPLW� WKH�RIIHQFH�DQG�KDYH�JRW�UHODWLYHO\�FORVH�WR�DFKLHYLQJ�WKLV�REMHFWLYH�

,1&,7(0(17
$� $&786�5(86
7KH� DFWXV� UHXV RI� LQFLWHPHQW� LV� WKH� DFW� RI� SHUVXDGLQJ�� HQFRXUDJLQJ� RU�WKUHDWHQLQJ�DQRWKHU�WR�FRPPLW�D�FULPH���6HH�
5DFH�5HODWLRQV�%RDUG�Y�$SSOLQ >����@���4%�����
,I� WKH� SHUVRQ� LQFLWHG� DJUHHV� WR� FRPPLW� WKH� FULPH�� ERWK� DUH� OLDEOH� IRU�FRQVSLUDF\�� � ,I� WKH� LQFLWHH� DFWXDOO\� FRPPLWV� WKH� FULPH�� WKH� LQFLWRU� ZLOO� EH�OLDEOH�DV�DQ�DFFRPSOLFH�WR�WKH�FRPSOHWH�RIIHQFH�
%� 0(16�5($
7KH� LQFLWRU� PXVW� LQWHQG� WKDW� DV� D UHVXOW� RI� KLV� SHUVXDVLRQ�� WKH� LQFLWHH� ZLOO�EULQJ�DERXW�WKH�FULPH���6HH�
,QYLFWD�3ODVWLFV�/WG�Y�&ODUH >����@�575�����
*HQHUDOO\�� WKH� LQFLWHH�PXVW�NQRZ�RI� WKH� IDFWV� WKDW�PDNH� WKH�FRQGXFW� LQFLWHG�FULPLQDO�� � +HQFH�� D� GHIHQGDQW� FDQ� RQO\� EH� JXLOW\� RI� LQFLWHPHQW� WR� KDQGOH�VWROHQ� JRRGV� LI� WKH� LQFLWHH� NQHZ� RU� EHOLHYHG� WKH� JRRGV� LQ� TXHVWLRQ� WR� EH�VWROHQ�� � �+RZHYHU�� WKH� LQFLWRU�PLJKW� VWLOO� EH� JXLOW\� RI� DWWHPSWHG� LQFLWHPHQW�KHUH����6HH�
5�Y�&XUU >����@���4%�����
,I�DQ�LQQRFHQW�LQFLWHH�DFWXDOO\�FRPPLWWHG�WKH�FULPH��WKH�LQFLWRU�FRXOG�EH�OLDEOH�DV� D� SULQFLSDO� RIIHQGHU� DFWLQJ� WKURXJK� DQ� LQQRFHQW� DJHQW�� LI� LW� LV� FDSDEOH� RI�EHLQJ�VR�FRPPLWWHG�
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7KHUH� FDQ� EH� OLDELOLW\� IRU� LQFLWHPHQW� WR� FRPPLW� WKH� LPSRVVLEOH� RQO\� LI� WKH�FRPPLVVLRQ�RI�WKH�FULPH�ZDV�SRVVLEOH�DW�WKH�WLPH�RI�WKH�LQFLWHPHQW���6HH�
5�Y�)LW]PDXULFH >����@�4%������

&2163,5$&<��67$78725<
$� FRQVSLUDF\� LV� DQ� DJUHHPHQW� E\� WZR� RU�PRUH� SHUVRQV� WR� FRPPLW� D� FULPH���8QGHU�V�����RI�WKH�&ULPLQDO�/DZ�$FW�������DV�DPHQGHG�E\�V��RI�WKH�&ULPLQDO�$WWHPSWV�$FW�������
³«�LI�D�SHUVRQ�DJUHHV�ZLWK�DQ\�RWKHU�SHUVRQ�WKDW�D�FRXUVH�RI�FRQGXFW�VKDOO�EH�SXUVXHG� ZKLFK�� LI� WKH� DJUHHPHQW� LV� FDUULHG� RXW� LQ� DFFRUGDQFH� ZLWK� WKHLU�LQWHQWLRQV��HLWKHU��D� ZLOO� QHFHVVDULO\� DPRXQW� WR� RU� LQYROYH� WKH� FRPPLVVLRQ� RI� DQ\�RIIHQFH�RU�RIIHQFHV�E\�RQH�RU�PRUH�RI�WKH�SDUWLHV�WR�WKH�DJUHHPHQW��RU��E� ZRXOG� GR� VR� EXW� IRU� WKH� H[LVWHQFH� RI� IDFWV� ZKLFK� UHQGHU� WKH�FRPPLVVLRQ�RI�WKH�RIIHQFH�RU�DQ\�RIIHQFHV�LPSRVVLEOH�KH�LV�JXLOW\�RI�FRQVSLUDF\�WR�FRPPLW�WKH�RIIHQFH�RU�RIIHQFHV�LQ�TXHVWLRQ�´
$� $&786�5(86
7KHUH�PXVW�EH�DQ�DJUHHPHQW�EHWZHHQ�DW�OHDVW�WZR�SHUVRQV���7KH�SDUWLHV�PXVW�UHDFK�D�VWDJH�ZKHUH�WKH\�DJUHH�WR�FDUU\�RXW�WKH�FRPPLVVLRQ�RI�WKH�RIIHQFH�VR�IDU�DV�LW�OLHV�ZLWKLQ�WKHLU�SRZHU�WR�GR�VR���2QFH�DJUHHPHQW�LV�UHDFKHG�LW�PXVW�EH�FRPPXQLFDWHG�EHWZHHQ�WKH�SDUWLHV�
6HFWLRQ���RI�WKH�&ULPLQDO�/DZ�$FW������GRHV�SODFH�FHUWDLQ�UHVWULFWLRQV�XSRQ�WKRVH�ZKR�FDQ�EHFRPH�SDUWLHV�WR�D�FRQVSLUDF\�

 6HFWLRQ� ����� SURYLGHV� WKDW� D� SHUVRQ� FDQQRW� EH� FKDUJHG� ZLWK�FRQVSLUDF\�LI�KH�LV�WKH�LQWHQGHG�YLFWLP�RI�WKH�FULPH�

 6HFWLRQ� ����� SURYLGHV� WKDW� D� SHUVRQ� FDQQRW� EH� FKDUJHG� ZLWK�FRQVSLUDF\� LI� WKH� RQO\� RWKHU� SDUW\� RU� SDUWLHV� WR� WKH� FRQVSLUDF\�FRPSULVH�RI���D��WKDW�SHUVRQ
V�VSRXVH���E��D�SHUVRQ�XQGHU�WKH�DJH�RI�����RU��F��WKH�LQWHQGHG�YLFWLP�RI�WKH�FRQVSLUDF\�
+RZHYHU��VHH�WKH�OLPLWDWLRQ�LQ�
5�Y�&KUDVWQ\ >����@���:/5������
%� 0(16�5($
,Q�5�Y�$QGHUVRQ >����@�$&����� WKH�+RXVH�RI�/RUGV�KHOG�WKDW� LW� LV�VXIILFLHQW�IRU� WKH�SURVHFXWLRQ�WR�HVWDEOLVK��E\�ZD\�RI�PHQV�UHD�� WKDW� WKH�GHIHQGDQW�KDG�DJUHHG�RQ�D�FRXUVH�RI�FRQGXFW�ZKLFK�KH�NQHZ�ZRXOG�LQYROYH�WKH�FRPPLVVLRQ�RI�DQ�RIIHQFH�DQG�WKDW�LW�ZDV�QRW�QHFHVVDU\�WR�SURYH�WKDW�KH�LQWHQGHG�WKDW�LW�EH�FRPPLWWHG���6HH�
5�Y�$QGHUVRQ >����@�$&���<LS�&KLX�&KHQJ�Y�5 >����@���:/5�����
:LWK� UHJDUG� WR� FULPHV� RI� VWULFW� OLDELOLW\�� V� ����� &ULPLQDO� /DZ� $FW� �����H[SUHVVO\� UHTXLUHV� SURRI� RI� PHQV� UHD RQ� WKH� SDUW� RI� WKRVH� FKDUJHG� ZLWK�
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FRQVSLUDF\���$W�OHDVW�WZR�SDUWLHV�WR�VXFK�D�FRQVSLUDF\�PXVW�EH�VKRZQ�WR�KDYH�NQRZQ� RI� WKH� IDFWV� WKDW� ZRXOG� UHVXOW� LQ� WKH� DJUHHG� FRXUVH� RI� FRQGXFW�LQYROYLQJ�WKH�FRPPLVVLRQ�RI�D�FULPLQDO�RIIHQFH�
&� ,03266,%,/,7<
7KHUH� FDQ� EH� OLDELOLW\� IRU� D� FRQVSLUDF\� HYHQ� WKRXJK� WKHUH� H[LVW� IDFWV�ZKLFK�UHQGHU�WKH�FRPPLVVLRQ�RI�WKH�RIIHQFH�LPSRVVLEOH���6HH�V�����E��&ULPLQDO�/DZ�$FW� ����� �ZKLFK�ZDV� LQVHUWHG�E\� WKH�&ULPLQDO�$WWHPSWV�$FW� ������� DERYH���7KLV�UHYHUVHV�WKH�ROG�FRPPRQ�ODZ�DV�DSSOLHG�LQ�

'33�Y�1RFN >����@���$OO�(5�����
&2163,5$&<��&20021�/$:

$� &2163,5$&<�72�'()5$8'
&RQVSLUDF\�WR�GHIUDXG�ZDV�FRQVLGHUHG�E\�9LVFRXQW�'LOKRUQH�LQ�6FRWW�Y�03&>����@�$&����� +LV�/RUGVKLS�VWDWHG�
³«�LW� LV�FOHDUO\�WKH�ODZ�WKDW�DQ�DJUHHPHQW�E\�WZR�RU�PRUH�E\�GLVKRQHVW\� WR�GHSULYH�D�SHUVRQ�RI�VRPHWKLQJ�ZKLFK�LV�KLV�RU�WR�ZKLFK�KH�LV�RU�ZRXOG�EH�RU�PLJKW�EH�HQWLWOHG��DQG�DQ�DJUHHPHQW�E\�WZR�RU�PRUH�E\�GLVKRQHVW\� WR�LQMXUH�VRPH�SURSULHWDU\�ULJKW�RI�KLV��VXIILFHV�WR�FRQVWLWXWH�WKH�RIIHQFH�RI�FRQVSLUDF\�WR�GHIUDXG�´
7KLV� FKDUJH� FDQ� EH� XVHG� DJDLQVW� GHIHQGDQWV� ZKR� DJUHH� XSRQ� D� FRXUVH� RI�FRQGXFW� ZKLFK�� LI� FDUULHG� RXW�� PLJKW� QRW� UHVXOW� LQ� DQ� RIIHQFH�� EXW� ZRXOG�LQYROYH�GLVKRQHVW\�DGYHUVHO\�DIIHFWLQJ�WKH�HFRQRPLF�LQWHUHVWV�RI�DQRWKHU�
1R�HOHPHQW�RI�GHFHSWLRQ�LV�UHTXLUHG�LQ�RUGHU�IRU�WKH�RIIHQFH�WR�EH�FRPPLWWHG���6HH�
6FRWW�Y�03& >����@�$&�����
7KHUH�LV�QR�UHTXLUHPHQW�WKDW�DFWXDO�HFRQRPLF�ORVV�EH�LQYROYHG�DV�ORQJ�DV�WKH�YLFWLP
V�HFRQRPLF�LQWHUHVWV�DUH�SXW�DW�ULVN���6HH�
:DL�<X�7VDQJ�Y�5 >����@�$&�����
%� &2163,5$&<�72�&255837�38%/,&�025$/625�2875$*(�38%/,&�'(&(1&<
7KHVH�DUH�ZLGH�RIIHQFHV�ZLWK�QR�UHDO�GHILQLWLRQ�
�L� ,Q� 6KDZ� Y� '33 >����@� $&� ���� WKH� +RXVH� RI� /RUGV� KHOG� WKDW� D�FRQVSLUDF\�WR�FRUUXSW�SXEOLF�PRUDOV�LV�DQ�RIIHQFH�
�LL� $�PDMRULW\�LQ�WKH�+RXVH�RI�/RUGV�LQ�.QXOOHU�Y�'33 >����@���$OO�(5������ KHOG� WKDW� WKHUH� LV� D� FRPPRQ� ODZ� RIIHQFH� RI� RXWUDJLQJ� SXEOLF�GHFHQF\� DQG�� FRQVHTXHQWO\�� LW� LV� DQ� RIIHQFH� WR� FRQVSLUH� WR� RXWUDJH�SXEOLF GHFHQF\���$�PRGHUQ�H[DPSOH�LV�

5�Y�*LEVRQ >����@���$OO�(5�����
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6HFWLRQ������RI�WKH�&ULPLQDO�$WWHPSWV�$FW������SURYLGHV�WKDW�
³,I��ZLWK�LQWHQW� WR�FRPPLW�DQ�RIIHQFH�WR�ZKLFK�WKLV�VHFWLRQ�DSSOLHV��D�SHUVRQ�GRHV�DQ�DFW�ZKLFK�LV�PRUH�WKDQ�PHUHO\ SUHSDUDWRU\�WR�WKH�FRPPLVVLRQ�RI�WKH�RIIHQFH��KH�LV�JXLOW\�RI�DWWHPSWLQJ�WR�FRPPLW�WKH�RIIHQFH�´
8QGHU� V����� RI� WKH� &$$� ������ WKH� &$$� ����� RQO\� DSSOLHV� WR� LQGLFWDEOH�RIIHQFHV��XQOHVV�3DUOLDPHQW�VSHFLILFDOO\�SURYLGHV�LQ�DQRWKHU�VWDWXWH��DQG�V�����DEROLVKHV� OLDELOLW\� IRU�� DWWHPSWLQJ� WR� DLG�� DEHW�� FRXQVHO� RU� SURFXUH� WKH�FRPPLVVLRQ�RI�DQ\�RIIHQFH��DWWHPSWHG�FRQVSLUDF\��DQG�DWWHPSWLQJ�WR�DVVLVW�DQ�RIIHQGHU�FRQWUDU\�WR�V�����RI�WKH�&ULPLQDO�/DZ�$FW������
$� $&786�5(86
127(�� µ$¶�/HYHO�VWXGHQWV�PXVW�UHVHDUFK�WKH�FRPPRQ�ODZ�WHVWV�IRU�DWWHPSWV�SULRU�WR�WKH�&$$������
7KH�SURVHFXWLRQ�PXVW�SURYH�WKDW� WKH�GHIHQGDQW�FRPPLWWHG�DQ�DFW�ZKLFK�ZDV�³PRUH� WKDQ�PHUHO\� SUHSDUDWRU\´�� � 7KLV� LV� D� TXHVWLRQ� RI� IDFW� IRU� WKH� MXU\� WR�GHFLGH�
$FFRUGLQJ�WR�/RUG�/DQH�&-�LQ�5�Y�*XOOHIHU ��������WKH�RIIHQFH�LV�FRPPLWWHG�ZKHQ�WKH�PHUHO\�SUHSDUDWRU\�DFWV�FRPH�WR�DQ�HQG�DQG�WKH�GHIHQGDQW�HPEDUNV�XSRQ� WKH� FULPH� SURSHU�� � :KHQ� WKDW� LV� ZLOO� GHSHQG� XSRQ� WKH� IDFWV� LQ� DQ\�SDUWLFXODU�FDVH���6HH�
5�Y�*XOOHIHU ����������&U�$SS�5����5�Y�-RQHV ����������&U�$SS�5����5�Y�&DPSEHOO ����������&U�$SS�5����$WWRUQH\�*HQHUDO
V�5HIHUHQFH��1R���RI������ >����@���$OO�(5����5�Y�*HGGHV >����@�&ULP�/5����5�Y�7RVWL�DQG�:KLWH >����@�&ULP�/5����5�Y�7RRWKLOO >����@�&ULP�/5����5�Y�1DVK >����@�&ULP�/5�����
%� 0(16�5($
6HFWLRQ� ����� UHIHUV� WR� WKH� GHIHQGDQW� DFWLQJ� ³ZLWK� LQWHQW� WR� FRPPLW� DQ�RIIHQFH��� � 7KHUHIRUH�� RQO\� LQWHQWLRQ� WR� FRPPLW� WKH� RIIHQFH� LQ� TXHVWLRQ�ZLOO�VXIILFH�DV�WKH�PHQV�UHD IRU�DWWHPSW�
,Q�5�Y�3HDUPDQ ����������&U�$SS�5������LW�ZDV�KHOG�WKDW�WKH�ZRUG��LQWHQW��LQ�VHFWLRQ���KDV�WKH�VDPH�PHDQLQJ�DV�LQ�WKH�FRPPRQ�ODZ�RI�DWWHPSWV���7KH�FRXUW�DSSOLHG�5�Y�0RKDQ >����@�4%����ZKHUH�WKH�&RXUW�RI�$SSHDO�KHOG�WKDW� WKHUH�PXVW�EH�SURYHG��³«�D�GHFLVLRQ�WR�EULQJ�DERXW�� LQ�VR�IDU�DV� LW� OLHV�ZLWKLQ�WKH�DFFXVHG
V� SRZHU�� WKH� FRPPLVVLRQ� RI� WKH� RIIHQFH� ZKLFK� LW� LV� DOOHJHG� WKH�DFFXVHG� DWWHPSWHG� WR� FRPPLW�� QR� PDWWHU� ZKHWKHU� WKH� DFFXVHG� GHVLUHG� WKDW�FRQVHTXHQFH�RI�KLV�DFW�RU�QRW�´
)RU�SRVVLEOH�OLDELOLW\�EDVHG�XSRQ�UHFNOHVVQHVV��VHH�
5�Y�.KDQ�DQG�RWKHUV >����@���$OO�(5����$WWRUQH\�*HQHUDO¶V�5HIHUHQFH��1R���RI������ >����@���$OO�(5�����
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&� ,03266,%,/,7<
3ULRU� WR� WKH� HQDFWPHQW� RI� WKH� &$$� ������ LPSRVVLELOLW\� ZDV� DYDLODEOH� LQ�FHUWDLQ�FLUFXPVWDQFHV�WR�D�GHIHQGDQW�FKDUJHG�ZLWK�DWWHPSW���7KH�EDVLV�IRU�WKLV�ZDV�WKH�+RXVH�RI�/RUGV
�GHFLVLRQ�LQ�
+DXJKWRQ�Y�6PLWK >����@�$&�����
,W�ZDV�3DUOLDPHQW
V�LQWHQWLRQ�WR�UHYHUVH�WKH�HIIHFW�RI�WKLV�GHFLVLRQ�E\�HQDFWLQJ�VHFWLRQ������RI�WKH�&ULPLQDO�$WWHPSWV�$FW�������ZKLFK�SURYLGHV�WKDW�
$� SHUVRQ� PD\� EH� JXLOW\� RI� DWWHPSWLQJ� WR� FRPPLW� DQ� RIIHQFH� WR� ZKLFK� WKLV�VHFWLRQ� DSSOLHV� HYHQ� WKRXJK� WKH� IDFWV� DUH� VXFK� WKDW� WKH� FRPPLVVLRQ� RI� WKH�RIIHQFH�LV�LPSRVVLEOH�
+RZHYHU�� WKH� +RXVH� RI� /RUGV� ZDV� UHOXFWDQW� DW� ILUVW� WR� LQWHUSUHW� WKHVH�SURYLVLRQV�LQ�D�PDQQHU�WKDW�ZRXOG�SURGXFH�WKH�UHVXOW�LQWHQGHG�E\�3DUOLDPHQW���6HH�
$QGHUWRQ�Y�5\DQ >����@�$&����
7KH� HIIHFW� RI� WKLV� GHFLVLRQ�ZDV� VKRUW�OLYHG�� KRZHYHU�� � ,Q� WKH� QH[W� FDVH�� WKH�+RXVH�RI�/RUGV�KDG�OLWWOH�FKRLFH�EXW�WR�RYHUUXOH�LWV�RZQ�SUHYLRXV�GHFLVLRQ�
5�Y�6KLYSXUL >����@���:/5�����
7KH�RQO\�H[FHSWLRQ� LV 5�Y�7DDIIH ��������ZKHUH� WKH�GHIHQGDQW�EHOLHYHG� WKDW�LPSRUWLQJ� FXUUHQF\� ZDV� LOOHJDO� DQG� VRXJKW� WR� VPXJJOH� VHYHUDO� SDFNDJHV���7KHUH�ZDV�QR�VXFK�RIIHQFH�DQG�KH�FRXOG�QRW�EH�OLDEOH�IRU�DWWHPSWLQJ�D�FULPH�WKDW�GRHV�QRW�H[LVW���6HH�
5�Y�7DDIIH >����@���$OO�(5 ����
'� :,7+'5$:$/
,W�LV�ORJLFDO�WKDW��RQFH�VWHSV�WDNHQ�WRZDUGV�WKH�FRPPLVVLRQ�RI�DQ�RIIHQFH�DUH�VXIILFLHQWO\�IDU�DGYDQFHG�WR�DPRXQW�WR�DQ�DWWHPSW��LW�FDQ�PDNH�QR�GLIIHUHQFH�ZKHWKHU�WKH�IDLOXUH�WR�FRPSOHWH�WKH�FULPH�LV�GXH�WR�D�YROXQWDU\�ZLWKGUDZDO�E\�WKH�GHIHQGDQW��WKH�LQWHUYHQWLRQ�RI�WKH�SROLFH��RU�DQ\�RWKHU�UHDVRQ��6PLWK�DQG�+RJDQ��&ULPLQDO�/DZ��(LJKWK�HGLWLRQ��S�������6HH�
5�Y�7D\ORU ���������)�	�)�����

5()250�2)�7+(�/$:
6HH�WKH�GHWDLOV�RI�WKH�/DZ�&RPPLVVLRQ�&RQVXOWDWLRQ�3DSHU�1R������$VVLVWLQJDQG�(QFRXUDJLQJ�&ULPH�


