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1HFHVVLW\� DULVHV� ZKHUH� D� GHIHQGDQW� LV� IRUFHG� E\� FLUFXPVWDQFHV� WR�WUDQVJUHVV� WKH� FULPLQDO� ODZ�� � 7KH� JHQHUDOO\� DFFHSWHG� SRVLWLRQ� LV� WKDW�QHFHVVLW\�FDQQRW�EH�D�GHIHQFH�WR�D�FULPLQDO�FKDUJH���7KH�OHDGLQJ�FDVH�LV�
i 5�Y�'XGOH\�DQG 6WHSKHQV ����������4%'�������7KH�GHIHQGDQWV�DQG�D�FDELQ� ER\� ZHUH� FDVW� DGULIW� LQ� D� ERDW� IROORZLQJ� D� VKLSZUHFN�� � 7KH�GHIHQGDQWV� DJUHHG� WKDW� DV� WKH� FDELQ� ER\� ZDV� DOUHDG\� ZHDN�� DQG�ORRNHG�OLNHO\�WR�GLH�VRRQ��WKH\�ZRXOG�NLOO�KLP�DQG�HDW�KLP�IRU�DV�ORQJ�DV�WKH\ FRXOG�� LQ� WKH� KRSH� WKDW� WKH\� ZRXOG� EH� UHVFXHG� EHIRUH� WKH\�WKHPVHOYHV�GLHG�RI�VWDUYDWLRQ�� �$�IHZ�GD\V�DIWHU�WKH�NLOOLQJ�WKH\�ZHUH�UHVFXHG� DQG� WKHQ� FKDUJHG�ZLWK�PXUGHU�� �7KH� MXGJHV�RI� WKH�4XHHQ
V�%HQFK�'LYLVLRQ�KHOG�WKDW�WKH�GHIHQGDQWV�ZHUH�JXLOW\�RI�PXUGHU LQ�NLOOLQJ�WKH�FDELQ�ER\�DQG�VWDWHG�WKDW�WKHLU�REYLRXV�QHFHVVLW\�ZDV�QR�GHIHQFH���7KH�GHIHQGDQWV�ZHUH�VHQWHQFHG� WR�GHDWK��EXW� WKLV�ZDV�FRPPXWHG� WR�VL[�PRQWKV
�LPSULVRQPHQW�

/RUG� &ROHULGJH� &-�� KDYLQJ� UHIHUUHG� WR� 6LU� 0DWWKHZ� +DOH
V� DVVHUWLRQ��7KH�+LVWRU\�RI� WKH�3OHDV�RI� WKH�&URZQ��������WKDW�D�PDQ�ZDV�QRW�WR�EH� DFTXLWWHG� RI� WKHIW� RI� IRRG� RQ� DFFRXQW� RI� KLV� H[WUHPH� KXQJHU��GRXEWHG� WKDW� WKH� GHIHQFH� RI� QHFHVVLW\� FRXOG� HYHU� EH� H[WHQGHG� WR� D�GHIHQGDQW�ZKR�NLOOHG�DQRWKHU� WR�VDYH�KLV�RZQ� OLIH�� �$IWHU� UHIHUULQJ� WR�WKH�&KULVWLDQ�DVSHFW�RI�DFWXDOO\�JLYLQJ�XS�RQH
V�RZQ�OLIH�WR�VDYH�RWKHUV��UDWKHU�WKDQ�WDNLQJ�DQRWKHU
V�OLIH�WR�VDYH�RQH
V�RZQ��KH�UHIHUUHG�WR�WKH�LPSRVVLELOLW\� RI� FKRRVLQJ� EHWZHHQ� WKH� YDOXH� RI� RQH�SHUVRQ
V� OLIH� DQG�DQRWKHU
V�
³:KR�LV�WR�EH�WKH�MXGJH�RI�WKLV�VRUW�RI�QHFHVVLW\"��%\�ZKDW�PHDVXUH�LV�WKH�FRPSDUDWLYH�YDOXH�RI�OLYHV�WR�EH�PHDVXUHG"��,V�LW�WR�EH�VWUHQJWK��RU�LQWHOOHFW��RU�ZKDW"��,W�LV�SODLQ�WKDW�WKH�SULQFLSOH�OHDYHV�WR�KLP�ZKR�LV�WR�SURILW� E\� LW� WR� GHWHUPLQH� WKH� QHFHVVLW\� ZKLFK� ZLOO� MXVWLI\� KLP� LQ�GHOLEHUDWHO\�WDNLQJ�DQRWKHU
V�OLIH�WR�VDYH�KLV�RZQ���,Q�>WKH�SUHVHQW�FDVH@�WKH�ZHDNHVW��WKH�\RXQJHVW��WKH�PRVW�XQUHVLVWLQJ�OLIH�ZDV�FKRVHQ���:DV�LW�PRUH�QHFHVVDU\�WR�NLOO�KLP�WKDQ�RQH�RI�WKH�JURZQ�PHQ"��7KH�DQVZHU�EH��1R�´
8QWLO� UHFHQWO\� LW� ZDV� FRPPRQO\� WKRXJKW� WKDW� D� JHQHUDO� GHIHQFH� RI�QHFHVVLW\�GLG�QRW�H[LVW�LQ�(QJOLVK�ODZ���7KXV�

x ,Q�%XFNRNH�Y�*/& >����@�&K������/RUG�'HQQLQJ�LQGLFDWHG�RELWHU� WKDW�WKH�GULYHU�RI�D� ILUH�HQJLQH�ZDV�FRPSHOOHG� WR�VWRS�DW�D�UHG� WUDIILF� OLJKW�HYHQ�LI�KH�VDZ�����\DUGV�GRZQ�WKH�URDG�D�EOD]LQJ�KRXVH�ZLWK�D�PDQ�DW�DQ�XSVWDLUV�ZLQGRZ�LQ�H[WUHPH�SHULO�DQG�WKH�PDQ
V�OLIH�ZRXOG�EH�ORVW�E\�ZDLWLQJ�� �/RUG�'HQQLQJ� DFFHSWHG� WKDW� WKH�GULYHU�ZRXOG�FRPPLW�DQ�RIIHQFH� DJDLQVW� WKH� 5RDG� 7UDIILF� 5HJXODWLRQV� LI� KH� FURVVHG� WKH� UHG�OLJKW����1RWH��WKHUH�QRZ�H[LVW�VWDWXWRU\�GHIHQFHV�IRU�ILUH�HQJLQHV��SROLFH�DQG�DPEXODQFHV��
x $QG� LQ� WKH� FLYLO� FDVH� RI� 6RXWKZDUN� /%&� Y�:LOOLDPV >����@� &K� �����ZKHUH� GHIHQGDQWV� LQ� GLUH� QHHG� RI� KRXVLQJ� DFFRPPRGDWLRQ� HQWHUHG�HPSW\� KRXVHV� RZQHG� E\� WKH� ORFDO� DXWKRULW\�� LW� ZDV� KHOG� WKDW� WKH�GHIHQFH�RI�QHFHVVLW\�GLG�QRW�DSSO\���/RUG�'HQQLQJ�05�MXVWLILHG�WKH�UXOH�RQ�WKH�JURXQG�WKDW�
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³«�LI�KXQJHU�ZHUH�RQFH�DOORZHG�WR�EH�DQ�H[FXVH�IRU�VWHDOLQJ��LW�ZRXOG�RSHQ� D GRRU� WKURXJK� ZKLFK� DOO� NLQGV� RI� ODZOHVVQHVV� DQG� GLVRUGHU�ZRXOG�SDVV�«����,I�KRPHOHVVQHVV�ZHUH�RQFH�DGPLWWHG�DV�D�GHIHQFH�WR�WUHVSDVV��QR�RQH
V�KRXVH�FRXOG�EH�VDIH���1HFHVVLW\�ZRXOG�RSHQ�D�GRRU�ZKLFK�QR�PDQ�FRXOG�VKXW���,W�ZRXOG�QRW�RQO\�EH�WKRVH�LQ�H[WUHPH�QHHG�ZKR�ZRXOG�HQWHU���7KHUH�ZRXOG�EH�RWKHUV�ZKR�ZRXOG�LPDJLQH�WKDW�WKH\�ZHUH�LQ�QHHG��RU�ZRXOG�LQYHQW�D�QHHG��VR�DV�WR�JDLQ�HQWU\�´
$QG�(GPXQG�'DYLHV�/-�KHOG�
³>7@KH� ODZ� UHJDUGV�ZLWK�GHHSHVW�VXVSLFLRQ�DQ\� UHPHGLHV�RI�VHOI �KHOS��DQG� SHUPLWV� WKRVH� UHPHGLHV� WR� EH� UHVRUWHG� WR� RQO\� LQ� YHU\� VSHFLDO�FLUFXPVWDQFHV�� � 7KH� UHDVRQ� IRU� VXFK� FLUFXPVSHFWLRQ� LV� FOHDU� �QHFHVVLW\�FDQ�YHU\�HDVLO\�EHFRPH�VLPSO\�D�PDVN�IRU�DQDUFK\�´
:KLOVW� WKHUH� KDV� EHHQ� QR� JHQHUDO� UHFRJQLWLRQ� RI� QHFHVVLW\� DV� D�GHIHQFH�� LW�KDV�EHHQ�SHUPLWWHG�WR�RSHUDWH�XQGHU�YDULRXV�JXLVHV��RQ�D�SLHFHPHDO�EDVLV��IRU�H[DPSOH��LQ�PHGLFDO�FDVHV�

x ,Q� 5� Y� %RXUQH >����@� �� .%� ����� WKH� GHIHQGDQW� J\QDHFRORJLVW�SHUIRUPHG�DQ�DERUWLRQ�RQ�D�\RXQJ�JLUO�ZKR�KDG�EHHQ�UDSHG���+H�KDG�IRUPHG�WKH�RSLQLRQ�WKDW�VKH�FRXOG�GLH�LI�SHUPLWWHG�WR�JLYH�ELUWK��DQG�WKH�RSHUDWLRQ�ZDV�SHUIRUPHG�LQ�D�SXEOLF�KRVSLWDO��ZLWK�WKH�FRQVHQW�RI�KHU�SDUHQWV���7KH�GHIHQGDQW�ZDV�IRXQG�QRW�JXLOW\�RI��XQODZIXOO\�SURFXULQJ�D�PLVFDUULDJH��IROORZLQJ�D�GLUHFWLRQ�IURP�WKH�WULDO�MXGJH�WR�WKH�MXU\�WKDW�D�GHIHQGDQW� GLG� QRW� DFW� �XQODZIXOO\�� IRU� WKH� SXUSRVHV� RI� V��� 2IIHQFHV�$JDLQVW� WKH� 3HUVRQ� $FW� ������ ZKHUH� KH� DFWHG� LQ� JRRG� IDLWK�� LQ� WKH�H[HUFLVH�RI�KLV�FOLQLFDO�MXGJHPHQW����7KLV�LV�QRZ�ZLWKLQ�WKH�$ERUWLRQ�$FW�������
+RZHYHU��QHFHVVLW\�PD\�QHYHU�EH�D GHIHQFH� WR�D�FKDUJH�RI�PXUGHU���,Q�5�Y�+RZH >����@�$&������WKH�+RXVH�RI�/RUGV�DIILUPHG�'XGOH\�DQG�6WHSKHQV �������

7+(�35$*0$7,&�$3352$&+
�D� 7KH� SUDFWLFDO� VROXWLRQ� SHUKDSV� OLHV� LQ� WKH� ZD\� LQ� ZKLFK� WKH�GLVFUHWLRQ�WR�SURVHFXWH�LV�H[HUFLVHG���/RUG�'HQQLQJ��LQ�%XFNRNH�Y�*/&>����@�� VWDWHG�RELWHU WKDW� WKH� GULYHU� RI� DQ� HPHUJHQF\� VHUYLFH� YHKLFOH�ZKR� GURYH� WKURXJK� D� UHG� WUDIILF� VLJQDO� ZKHQ� UHVSRQGLQJ� WR� DQ�HPHUJHQF\�FDOO��ZKLOVW�KH�ZRXOG�QRW�EH�DEOH�WR�UHO\�RQ�WKH�GHIHQFH�RI�QHFHVVLW\���VKRXOG�QRW�EH�SURVHFXWHG���+H�VKRXOG�EH�FRQJUDWXODWHG��
�E� ,Q�RWKHU�FDVHV�WKH�FLUFXPVWDQFHV�FDQ�EH�WDNHQ�LQWR�DFFRXQW��DV� PLWLJDWLQJ� IDFWRUV�� ZKHQ� FRQVLGHULQJ� ZKDW� VHQWHQFH� ZRXOG� EH�DSSURSULDWH��DV�UHFRPPHQGHG�E\�WKH�/DZ�&RPPLVVLRQ��������
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5HFHQWO\� WKH� FRXUWV� KDYH� EHJXQ� WR� VKRZ� D� ZLOOLQJQHVV� WR� DOORZ� W KH�GHIHQFH� RI� QHFHVVLW\�� RU� GXUHVV� RI� FLUFXPVWDQFHV� DV� VRPH� MXGJHV�KDYH� GHVFULEHG� LW�� ZKHUH� WKHUH� LV� D� IHDU� RI� GHDWK� RU� VHULRXV� ERGLO\�LQMXU\�
x ,Q� 5� Y� :LOOHU ������� ��� &U� $SS� 5� ����� WKH� GHIHQGDQW� KDG� GULYHQ�UHFNOHVVO\� WR� HVFDSH� IURP� D� FURZG� RI� \RXWKV� ZKR DSSHDUHG� LQWHQW�XSRQ� FDXVLQJ� SK\VLFDO� KDUP� WR� WKH� SDVVHQJHUV� LQ� KLV� FDU�� LQ� 5� Y�&RQZD\ >����@���$OO�(5�������WKH�GHIHQGDQW�KDG�GULYHQ�UHFNOHVVO\�WR�SURWHFW� KLV� SDVVHQJHU� IURP� ZKDW� KH� KDG� KRQHVWO\� EHOLHYHG� ZDV� DQ�DVVDVVLQDWLRQ�DWWHPSW�� � ,Q�ERWK�FDVHV� WKH�&RXUW�RI�$SSHDO� UXOHG� WKDW�WKH� GHIHQGDQWV� VKRXOG� KDYH� EHHQ� SHUPLWWHG� WR� SXW� WKH� GHIHQFH� RI�QHFHVVLW\�EHIRUH�WKH�MXU\��JLYHQ�WKH�DSSDUHQW�WKUHDW�RI�GHDWK�RU�ERGLO\�KDUP�FUHDWHG�E\�WKH�FLUFXPVWDQFHV�

35,1&,3/(6�2)�7+(�'()(1&(
x ,Q� 5� Y� 0DUWLQ >����@� �� $OO� (5� ����� WKH� GHIHQGDQW� KDG� GULYHQ� KLV�VWHSVRQ� WR� ZRUN� DOWKRXJK� KH� ZDV� GLVTXDOLILHG� IURP� GULYLQJ�� � +H�FODLPHG� WKDW� KH� KDG GRQH� WKLV� EHFDXVH� KLV� ZLIH� KDG� WKUHDWHQHG� WR�FRPPLW�VXLFLGH�XQOHVV�KH�GLG�VR��DV� WKH�ER\�ZDV� LQ�GDQJHU�RI� ORVLQJ�KLV�MRE�LI�KH�ZDV�ODWH�� 7KH�ZLIH�KDG�VXLFLGDO�WHQGHQFLHV�DQG�D�GRFWRU�VWDWHG� WKDW� LW� ZDV� OLNHO\� WKDW� VKH� ZRXOG� KDYH� FDUULHG� RXW� KHU� WKUHDW���7KH� &RXUW� RI� $SSHDO� DOORZHG� WKH� GHIHQGDQW
V� DSSHDO� DJDLQVW� KLV�FRQYLFWLRQ��DV�WKH�GHIHQFH�VKRXOG�KDYH�EHHQ� OHIW� WR� WKH�MXU\�� �6LPRQ�%URZQ�-�VWDWHG�WKDW�WKH�SULQFLSOHV�PD\�EH�VXPPDULVHG�WKXV�


 )LUVW��(QJOLVK�ODZ�GRHV�LQ�H[WUHPH�FLUFXPVWDQFHV�UHFRJQLVH�D�GHIHQFH�RI� QHFHVVLW\�� � ,W� FDQ� DULVH� IURP� REMHFWLYH� GDQJHUV� WKUHDWHQLQJ� WKH�DFFXVHG� RU� RWKHUV� LQ� ZKLFK� FDVH� LW� LV� FRQYHQLHQWO\� FDOOHG� �GXUHV V� RI�FLUFXPVWDQFHV��

 6HFRQGO\�� WKH� GHIHQFH� LV� DYDLODEOH� RQO\� LI�� IURP� DQ� REMHFWLYH�VWDQGSRLQW�� WKH� DFFXVHG� FDQ� EH� VDLG� WR� EH� DFWLQJ� UHDVRQDEO\� DQG�SURSRUWLRQDWHO\�LQ�RUGHU�WR�DYRLG�D�WKUHDW�RI�GHDWK�RU�VHULRXV�LQMXU\�

 7KLUGO\�� DVVXPLQJ� WKH� GHIHQFH� WR EH� RSHQ� WR� WKH� DFFXVHG� RQ� KLV�DFFRXQW�RI�WKH�IDFWV��WKH�LVVXH� VKRXOG�EH�OHIW�WR�WKH�MXU\��ZKR�VKRXOG�EH�GLUHFWHG�WR�GHWHUPLQH�WKHVH�WZR�TXHVWLRQV���� :DV�WKH�DFFXVHG��RU�PD\�KH�KDYH�EHHQ��LPSHOOHG�WR�DFW�DV�KH�GLG�EHFDXVH�DV�D�UHVXOW�RI�ZKDW�KH�UHDVRQDE O\�EHOLHYHG�WR�EH�WKH�VLWXDWLRQ�KH�KDG�JRRG�FDXVH�WR�IHDU�WKDW�RWKHUZLVH�GHDWK�RU�VHULRXV�LQMXU\�ZRXOG�UHVXOW"��� ,I�VR��PD\�D�VREHU�SHUVRQ�RI�UHDVRQDEOH�ILUPQHVV��VKDULQJ�WKH�FKDUDFWHULVWLFV� RI� WKH� DFFXVHG�� KDYH� UHVSRQGHG� WR� WKDW�VLWXDWLRQ�E\�DFWLQJ�DV�WKH�DFFXVHG�DFWHG"

,I� WKH� DQVZHU� WR� ERWK� WKHVH� TXHVWLRQV� ZDV� \HV�� WKHQ� WKH� MXU\� ZRXOG�DFTXLW��WKH�GHIHQFH�RI�QHFHVVLW\�ZRXOG�KDYH�EHHQ�HVWDEOLVKHG�
)XUWKHU�� WKH� FRXUW� LQ� 0DUWLQ ZDV� ZLOOLQJ� WR� FRQWHPSODWH� WKH� GHIHQFH�VXFFHHGLQJ�ZKHUH�DQ�XQTXDOLILHG�RU�GLVTXDOLILHG�GULYHU�WRRN�FRQWURO�RI�D�FDU�WR�JHW�D�SHUVRQ�ZKR�KDG�VXIIHUHG�D�KHDUW�DWWDFN�WR�KRVSLWDO�
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7,0(�/,0,7�21�7+(�'()(1&(
'XUHVV�RI�FLUFXPVWDQFHV�FDQQRW�H[FXVH�WKH�FRPPLVVLRQ�RI�DQ�RIIHQFH�DIWHU�WKH�WLPH�ZKHQ�WKH�WKUHDW�KDV�FHDVHG�

x ,Q�5�Y�3RPPHOO >����@���&U�$SS�5������SROLFH�RIILFHUV�GLVFRYHUHG�WKH�GHIHQGDQW� WR� EH LQ� SRVVHVVLRQ� RI� D� ILUHDUP� ZLWKRXW� D� ILUHDUPV�FHUWLILFDWH���7KH�GHIHQGDQW�VRXJKW�WR�UDLVH�WKH�GHIHQFH�RI�QHFHVVLW\�RU�GXUHVV�RI�FLUFXPVWDQFHV��RQ�WKH�EDVLV�WKDW�KH�KDG�EHHQ�YLVLWHG�LQ�WK H�HDUO\� KRXUV� E\� D� IULHQG� ZKR� LQWHQGHG� WR� NLOO� DQRWKHU� SHUVRQ�� � 7KH�GHIHQGDQW�KDG� WDNHQ� WKH�JXQ� LQ�RUGHU� WR�SUHYHQW� WKH�NLOOLQJ��DQG�KDG�LQWHQGHG�KDQGLQJ� RYHU� WKH�JXQ� WR� WKH� SROLFH� WKH� IROORZLQJ� GD\�� � 7KH�WULDO� MXGJH� UXOHG� WKDW� WKH� GHIHQGDQW
V� IDLOXUH� WR� JR� WR� WKH� SROLFH�LPPHGLDWHO\� GHSULYHG� KLP� RI� WKH� GHIHQFH�� � 7KH� GHIHQGDQW� ZDV�FRQYLFWHG�DQG�DSSHDOHG���7KH�&RXUW�RI�$SSHDO�DOORZHG�WKH�DSSHDO�DQG�RUGHUHG�D�UHWULDO�,W� ZDV� KHOG� WKDW� WKH� FRQWLQXHG� DYDLODELOLW\� RI� WKH� GHIHQFH�GHSHQGHG� RQ� WKH� GHIHQGDQW� GHVLVWLQJ� IURP� WKH� FRPPLVVLRQ� RI� WKH�RIIHQFH� DV� VRRQ� DV� KH� UHDVRQDEO\� FRXOG�� � :KHWKHU� RU� QRW� WKH�GHIHQGDQW� KDG� GRQH� VR�ZRXOG� EH� D� TXHVWLRQ� IRU� WKH� MXU\�� XQOHVV� WKH�WULDO� MXGJH� GHFLGHG� WKDW� WKHUH� ZDV� QR� HYLGHQFH� �LQGLFDWLQJ� WKDW� WKH�GHIHQGDQW�KDG�DFWHG�DV�VRRQ�DV�KH�UHDVRQDEO\�FRXOG��XSRQ�ZKLFK�D�MXU\�FRXOG�DFW���7KH�WULDO�MXGJH�KDG�HUUHG�LQ�UXOLQJ�WKDW�WKH�GHIHQGDQW
V�IDLOXUH� WR� KDQG� RYHU� WKH� JXQ� WR� WKH� SROLFH� DW� WKH� HDUOLHVW� RSSRUWXQLW\�HIIHFWLYHO\�GHQLHG�KLP�WKH�ULJKW�WR�KDYH�WKH�PDWWHU�OHIW�WR�WKH�MXU\�
7+(�5(48,5(0(17�2)�',5(&71(66�$1'�,00(',$&<

x 7KH� UHTXLUHPHQWV� RI� WKH� GHIHQFH� RI� GXUHVV� RI� FLUFXPVWDQFHV� ZHUH�IXUWKHU�H[SODLQHG�E\�WKH�&RXUW�RI�$SSHDO�LQ�5�Y�&ROHV >����@�&ULP�/5������ � $W� WKH� GHIHQGDQW
V� WULDO� IRU� UREELQJ� WZR� EXLOGLQJ� VRFLHWLHV�� KH�SOHDGHG�WKDW�KH�KDG�GRQH�VR�EHFDXVH�RI�KLV�LQDELOLW\� WR�UHSD\�PRQH\�OHQGHUV�ZKR�KDG�WKUHDWHQHG�KLP�DQG�KLV�JLUOIULHQG�DQG�FKLOG���7KH�WULDO�MXGJH� UXOHG� WKDW� QR� GHIHQFH� RI� GXUHVV� ZDV� RSHQ� WR� WKH� GHIHQGDQW���'LVPLVVLQJ� WKH� GHIHQGDQW
V� DSSHDO� DJDLQVW� FRQYLFWLRQ�� WKH� &RX UW� RI�$SSHDO�KHOG�WKDW�WKH�GHIHQFH�RI�GXUHVV�E\�WKUHDWV�ZDV�QRW�RSHQ�WR�WKH�GHIHQGDQW� EHFDXVH� WKH� WKUHDWHQHUV� KDG� QRW� QRPLQDWHG� WKH� RIIHQFHV�ZKLFK� KH� KDG� FRPPLWWHG�� � 1RU�� WKH� &RXUW� KHOG�� ZDV� WKH� GHIHQFH� RI�GXUHVV�RI�FLUFXPVWDQFHV�DYDLODEOH�)RU� WKH� GHIHQGDQW� WR� UHO\� RQ� WKH� GHIHQFH� RI� GXUHVV� RI�FLUFXPVWDQFHV��WKHUH�ZRXOG�KDYH�WR�EH�D�JUHDWHU�GHJUHH�RI�GLUHFWQHVV�DQG� LPPHGLDF\� EHWZHHQ� WKH� GDQJHU� WR� WKH� GHIHQGDQW� RU� RWKHUV� DQG�WKH� RIIHQFH� FKDUJHG�� � :KDW� ZDV� UHTXLUHG� ZDV� HYLGHQFH� WKDW� WKH�FRPPLVVLRQ� RI� WKH� RIIHQFH� KDG� EHHQ� D� VSRQWDQHRXV� UHDFWLRQ� WR� WKH�SURVSHFW�RI�GHDWK�RU�VHULRXV�LQMXU\���1RWH��WKH�FRQQHFWLRQ�EHWZHHQ�WKH�WKUHDW�DQG�WKH�RIIHQFHV�ZDV�QRW�DV�FORVH�DQG�LPPHGLDWH�DV� LQ� :LOOHU��&RQZD\ DQG� 0DUWLQ�� ZKHUH� WKH� RIIHQFHV� KDG� EHHQ� YLUWXDOO\� D�VSRQWDQHRXV�UHDFWLRQ�WR�WKH�SK\VLFDO�DULVLQJ�
$33/,&$7,21�2)�7+(�'()(1&(

5HIHUULQJ�WR�/RUG�'HQQLQJ
V�VWDWHPHQWV�LQ�6RXWKZDUN�/%&�Y�:LOOLDPV>����@��6PLWK�DQG�+RJDQ��&ULPLQDO�/DZ��������S�����VWDWHG�
3UREDEO\�LW�LV�QRZ�WKH�ODZ�WKDW�LI�WKH�WDNLQJ�RU�WKH�HQWU\�ZDV�QHFHVVDU\�WR� SUHYHQW� GHDWK� RU� VHULRXV� LQMXU\� WKURXJK� VWDUYDWLRQ� RU� FROG�WKHUH� ZRXOG� EH� D� GHIHQFH� RI� GXUHVV� RI� FLUFXPVWDQFHV�� EXW� LI� LW� ZHUH�
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PHUHO\�WR�SUHYHQW�KXQJHU��RU�WKH�GLVFRPIRUWV�RI�FROG�RU�KRPHOHVVQHVV��WKHUH�ZRXOG�EH�QR�GHIHQFH�
x ,Q�5�Y�3RPPHOO >����@���&U�$SS�5������WKH�&RXUW�RI�$SSHDO�KHOG�WKDW�WKH� OLPLWHG�GHIHQFH�RI�GXUHVV�RI�FLUFXPVWDQFHV��GHYHORSHG� LQ�(QJOLVK�ODZ� LQ� UHODWLRQ� WR� URDG� WUDIILF� RIIHQFHV�� ZDV� FORVHO\� UHODWHG� WR� WKH�GHIHQFH�RI�GXUHVV�E\�WKUHDWV�DQG�DSSOLHG�WR�DOO�FULPHV�H[FHSW�PXUGHU ��DWWHPSWHG�PXUGHU�DQG�VRPH�IRUPV�RI�WUHDVRQ�
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x 7KH� /DZ� &RPPLVVLRQ� ������� SURSRVHG� WKDW� D� JHQHUDO�GHIHQFH�RI�QHFHVVLW\�EH�LQWURGXFHG�LQWR�(QJOLVK�ODZ�
x +RZHYHU�� WKH� /DZ� &RPPLVVLRQ� ������� UHMHFWHG� WKH� LGHD��JRLQJ�VR�IDU�DV�WR�VD\�WKDW�LI�D�GHIHQFH�RI�QHFHVVLW\�DOUHDG\�H[LVWHG�DW�FRPPRQ�ODZ�� LW�VKRXOG�EH�DEROLVKHG�� � ,W� IHOW� WKDW�VXFK�D�GHIHQFH�WR�D�FKDUJH�RI�PXUGHU�FRXOG�HIIHFWLYHO\� OHJDOLVH�HXWKDQDVLD� LQ�(QJODQG��� ,W�IHOW� WKDW� VSHFLILF� VWDWXWRU\� SURYLVLRQV� DOUHDG\� FRYHUHG� WKRVH� DUHDV�ZKHUH� WKH� GHIHQFH� PLJKW� EH� PRVW� QHHGHG�� � )RU� PLQRU� RIIHQFHV� LW�DUJXHG� WKDW� SURVHFXWLRQV� ZHUH� XQOLNHO\� DQG�� LQ� DQ\� HYHQW�� WKH�VHQWHQFLQJ� SROLF\� RI� WKH� (QJOLVK� FRXUWV� ZDV� VXFK� WKDW� SHRSOH�FRQYLFWHG� LQ� WKHVH� VLWXDWLRQV� ZRXOG� SUREDEO\� UHFHLYH� D� PLQLPDO�VHQWHQFH��VD\��DQ�DEVROXWH�RU�FRQGLWLRQDO�GLVFKDUJH�
x 7KH� /DZ� &RPPLVVLRQ� ������� UHIHUUHG� WR� WKHVH� �WRWDOO\�QHJDWLYH�� SURSRVDOV� DQG� VDLG� WKDW� LW� ZRXOG� QRW� GR� WR� UHO\� RQ�SURVHFXWRULDO� GLVFUHWLRQ�� � ,QVWHDG� WKH\� SURSRVHG� D� GHIHQFH� RI�QHFHVVLW\� FDOOHG� �GXUHVV� RI� FLUFXPVWDQFHV�� ZKLFK� ZRXOG� DSSO\� WR� DOO�FULPHV�H[FHSW�DWWHPSWHG�PXUGHU�DQG�PXUGHU�
x 7KH� /DZ� &RPPLVVLRQ� ������� DQG� ������� SURSRVHG� WKDW� WKH�GHIHQFH� RI� GXUHVV� RI� FLUFXPVWDQFHV� EH� DYDLODEOH� WR� DOO� FULPHV�LQFOXGLQJ�PXUGHU�� �7KH�'UDIW� &ULPLQDO�/DZ�%LOO�������� �/DZ�&RP��1R��������FODXVH����SURYLGHV�
³��� 1R�DFW� RI�D�SHUVRQ�FRQVWLWXWHV�DQ�RIIHQFH� LI� WKH�DFW� LV�GRQH�XQGHU�GXUHVV�RI�FLUFXPVWDQFHV�
��� $�SHUVRQ�GRHV�DQ�DFW�XQGHU�GXUHVV�RI�FLUFXPVWDQFHV�LI ��D� KH� GRHV� LW� EHFDXVH� KH� NQRZV� RU� EHOLHYHV� WKDW� LW� LV�LPPHGLDWHO\� QHFHVVDU\� WR� DYRLG� GHDWK� RU� VHULRXV�LQMXU\�WR�KLPVHOI�RU�DQRWKHU��DQG�E� WKH�GDQJHU�WKDW�KH�NQRZV�RU�EHOLHYHV�WR�H[LVW�LV�VXFK�WKDW� LQ� DOO� WKH� FLUFXPVWDQFHV� �LQFOXGLQJ� DQ\� RI� KLV�SHUVRQDO� FKDUDFWHULVWLFV� WKDW� DIIHFW� LWV� JUDYLW\�� KH�FDQQRW�UHDVRQDEO\�EH�H[SHFWHG�WR�DFW�RWKHUZLVH�,W� LV� IRU� WKH�GHIHQGDQW� WR� VKRZ� WKDW� WKH� UHDVRQ� IRU� KLV� DFW� ZDV� VXFK�NQRZOHGJH�RU�EHOLHI�DV�LV�PHQWLRQHG�LQ�SDUDJUDSK��D��´
7KH�GHIHQFH�ZRXOG�QRW�DSSO\�WR�D�SHUVRQ�ZKR�NQRZLQJO\�DQG�ZLWKRXW�UHDVRQDEOH�H[FXVH�H[SRVHG�KLPVHOI�WR�WKH�GDQJHU�NQRZQ�RU�EHOLHYHG�WR�H[LVW��WKH�DFFXVHG�ZRXOG�KDYH�WKH�EXUGHQ�RI�SURYLQJ�WKDW�KH�KDG�QRW�VR�H[SRVHG�KLPVHOI�LI�WKH�TXHVWLRQ�DURVH�


