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$�PLVUHSUHVHQWDWLRQ�LV�D�IDOVH�VWDWHPHQW�RI�IDFW�PDGH�E\�RQH�SDUW\�WR�DQRWKHU��ZKLFK��ZKLOVW�QRW�EHLQJ�D�WHUP�RI�WKH�FRQWUDFW��LQGXFHV�WKH�RWKHU�SDUW\�WR�HQWHU�WKH�FRQWUDFW�
7KH�HIIHFW�RI�DQ�DFWLRQDEOH�PLVUHSUHVHQWDWLRQ�LV�WR�PDNH�WKH�FRQWUDFW�YRLGDEOH��JLYLQJ� WKH� LQQRFHQW� SDUW\� WKH� ULJKW� WR� UHVFLQG� WKH� FRQWUDFW� DQG�RU� FODLP�GDPDJHV�

����)$/6(�67$7(0(17�2)�)$&7
$Q�DFWLRQDEOH�PLVUHSUHVHQWDWLRQ�PXVW�EH�D IDOVH�VWDWHPHQW�RI�IDFW��QRW�RSLQLRQ�RU�IXWXUH�LQWHQWLRQ�RU�ODZ�
�$� 67$7(0(176�2)�23,1,21
$�IDOVH�VWDWHPHQW�RI�RSLQLRQ�LV�QRW�D�PLVUHSUHVHQWDWLRQ�RI�IDFW���6HH�
%LVVHW�Y�:LONLQVRQ >����@�$&�����
+RZHYHU��ZKHUH�WKH�SHUVRQ�JLYLQJ�WKH�VWDWHPHQW�ZDV�LQ�D�SRVLWLRQ�WR�NQRZ�WKH�WUXH�IDFWV�DQG�LW�FDQ�EH�SURYHG�WKDW�KH�FRXOG�QRW�UHDVRQDEO\�KDYH�KHOG�VXFK�D�YLHZ�DV�D�UHVXOW��WKHQ�KLV�RSLQLRQ�ZLOO�EH�WUHDWHG�DV�D�VWDWHPHQW�RI�IDFW���6HH�
6PLWK�Y�/DQG�	�+RXVH�3URSHUW\�&RUS� ����������&K�'���
6RPH� H[SUHVVLRQV� RI� RSLQLRQ� DUH� PHUH� SXIIV�� � 7KXV�� LQ�'LPPRFN� Y� +DOOHW���������&K�$SS ���� WKH� GHVFULSWLRQ�RI� ODQG�DV� µIHUWLOH� DQG� LPSURYDEOH¶�ZDV�KHOG�QRW�WR�FRQVWLWXWH�D�UHSUHVHQWDWLRQ�
�%� 67$7(0(176�$6�72�7+(�)8785(
$� IDOVH� VWDWHPHQW� E\� D� SHUVRQ� DV� WR� ZKDW� KH� ZLOO� GR� LQ� WKH� IXWXUH� LV� QRW� D�PLVUHSUHVHQWDWLRQ�DQG�ZLOO�QRW�EH�ELQGLQJ�RQ D�SHUVRQ�XQOHVV�WKH�VWDWHPHQW�LV�LQFRUSRUDWHG�LQWR�D�FRQWUDFW�
+RZHYHU�� LI�D�SHUVRQ�NQRZV� WKDW�KLV�SURPLVH��ZKLFK�KDV� LQGXFHG�DQRWKHU� WR�HQWHU�LQWR�D�FRQWUDFW��ZLOO�QRW�LQ�IDFW�EH�FDUULHG�RXW�WKHQ�KH�ZLOO�EH�OLDEOH���6HH�
(GJLQJWRQ�Y�)LW]PDXULFH ������ ���&K�'����(VVR�3HWUROHXP�Y�0DUGRQ >����@�4%�����
�&� 67$7(0(176�2)�7+(�/$:
$�IDOVH�VWDWHPHQW�DV� WR� WKH� ODZ� LV�QRW�DFWLRQDEOH�PLVUHSUHVHQWDWLRQ�EHFDXVH�HYHU\RQH�LV�SUHVXPHG�WR�NQRZ�WKH�ODZ���+RZHYHU��WKH�GLVWLQFWLRQ�EHWZHHQ�IDFW�DQG�ODZ�LV�QRW�VLPSOH���6HH�
6ROOH�Y�%XWFKHU >����@���.%�����
�'� 6,/(1&(
*HQHUDOO\��VLOHQFH�LV�QRW�D�PLVUHSUHVHQWDWLRQ���7KH�HIIHFW�RI�WKH�PD[LP�FDYHDW�HPSWRU LV� WKDW� WKH� RWKHU� SDUW\� KDV� QR� GXW\� WR� GLVFORVH� SUREOHPV� YROXQWDULO\���7KXV�LI�RQH�SDUW\�LV�ODERXULQJ�XQGHU�D�PLVDSSUHKHQVLRQ�WKHUH�LV�QR�GXW\�RQ�WKH�RWKHU�SDUW\�WR�FRUUHFW�LW���6HH�
6PLWK�Y�+XJKHV �������/5���4%�����
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+RZHYHU��WKHUH�DUH�WKUHH�IXQGDPHQWDO�H[FHSWLRQV�WR�WKLV�UXOH�
�L� +$/)�7587+6
7KH� UHSUHVHQWRU� PXVW� QRW� PLVOHDGLQJO\� WHOO� RQO\� SDUW� RI� WKH� WUXWK�� �7KXV�� D�VWDWHPHQW� WKDW� GRHV� QRW� SUHVHQW� WKH� ZKROH� WUXWK� PD\� EH� UHJDUGHG� DV� D�PLVUHSUHVHQWDWLRQ���6HH�
1RWWLQJKDP�%ULFN�	�7LOH�&R��Y�%XWOHU ����������4%'�����
�LL��67$7(0(176�:+,&+�%(&20(�)$/6(
:KHUH� D� VWDWHPHQW� ZDV� WUXH� ZKHQ� PDGH� RXW� EXW� GXH� WR� D� FKDQJH� RI�FLUFXPVWDQFHV�KDV�EHFRPH�IDOVH�E\�WKH�WLPH�LW�LV�DFWHG�XSRQ��WKHUH�LV�D�GXW\�WR�GLVFORVH�WKH�WUXWK���6HH�
:LWK�Y�2
)ODQDJDQ >����@�&K�����
�LLL��&2175$&76�8%(55,0$(�),'(,
&RQWUDFWV�XEHUULPDH�ILGHL �FRQWUDFWV�RI�WKH�XWPRVW�JRRG�IDLWK��LPSRVH�D�GXW\�RI�GLVFORVXUH� RI� DOO�PDWHULDO� IDFWV� EHFDXVH� RQH� SDUW\� LV� LQ� D� VWURQJ� SRVLWLRQ� WR�NQRZ� WKH� WUXWK�� � ([DPSOHV� ZRXOG� LQFOXGH� FRQWUDFWV� RI� LQVXUDQFH� DQG� IDPLO\�VHWWOHPHQWV�
$�PDWHULDO� IDFW� LV� VRPHWKLQJ�ZKLFK� ZRXOG� LQIOXHQFH� D� UHDVRQDEOH� SHUVRQ� LQ�PDNLQJ�WKH FRQWUDFW���,I�RQH�SDUW\�IDLOV�WR�GR�WKLV��WKH�FRQWUDFW�PD\�EH�DYRLGHG���6HH�
/DPEHUW�Y�&R�2SHUDWLYH�,QVXUDQFH�6RFLHW\ >����@���/OR\G
V�5HS�����
:KHUH�WKHUH�LV�D�ILGXFLDU\�UHODWLRQVKLS�EHWZHHQ�WKH�SDUWLHV�WR�D�FRQWUDFW�D�GXW\�RI� GLVFORVXUH� ZLOO� DULVH�� HJ�� VROLFLWRU� DQG� FOLHQW�� EDQN� PDQDJHU� DQG� FOLHQW��WUXVWHH�DQG�EHQHILFLDU\��DQG�LQWHU�IDPLO\�DJUHHPHQWV�
�(� 27+(5�5(35(6(17$7,216
7KH�WHUP�µVWDWHPHQW¶�LV�QRW�WR�EH LQWHUSUHWHG�WRR�OLWHUDOO\�

 ,Q�*RUGRQ�Y�6HOLFR�/WG �����������(*����� LW�ZDV�KHOG�WKDW�SDLQWLQJ�RYHU� GU\� URW�� LPPHGLDWHO\� SULRU� WR� VDOH� RI� WKH� SURSHUW\�� ZDV� D� IUDXGXOHQW�PLVUHSUHVHQWDWLRQ�

 ,Q�6W�0DU\OHERQH�3URSHUW\�Y�3D\QH ����������(*������WKH�XVH�RI�D�SKRWRJUDSK� WDNHQ� IURP� WKH� DLU�� SULQWHG� ZLWK� DUURZV� �PLVOHDGLQJO\�� LQGLFDWLQJ�WKH�H[WHQW RI� ODQG�ERXQGDULHV��ZDV�KHOG�WR�FRQYH\�D�VWDWHPHQW�RI�IDFW��ZKLFK�DPRXQWHG�WR�DFWLRQDEOH�PLVUHSUHVHQWDWLRQ��

����7+(�0,65(35(6(17$7,21�0867�+$9(�,1'8&('�7+(�&2175$&7
7KH� IDOVH� VWDWHPHQW� PXVW� KDYH� LQGXFHG� WKH� UHSUHVHQWHH� WR� HQWHU� LQWR� WKH�FRQWUDFW�� �7KH UHTXLUHPHQWV�KHUH�DUH� WKDW� �D�� WKH�PLVUHSUHVHQWDWLRQ�PXVW�EH�PDWHULDO�DQG��E��LW�PXVW�KDYH�EHHQ�UHOLHG�RQ�
�$� 0$7(5,$/,7<
7KH� PLVUHSUHVHQWDWLRQ� PXVW� EH� PDWHULDO�� LQ� WKH� VHQVH� WKDW� LW� ZRXOG� KDYH�LQGXFHG�D�UHDVRQDEOH�SHUVRQ�WR�HQWHU�LQWR�WKH�FRQWUDFW���+RZHYHU��WKH�UXOH�LV�QRW�VWULFWO\�REMHFWLYH�
,Q�0XVHSULPH� 3URSHUWLHV� Y� $GKLOO� 3URSHUWLHV >����@� ��� (*� ����� WKH� MXGJH�UHIHUUHG��ZLWK�DSSURYDO��WR�WKH�YLHZ�RI�*RII�DQG�-RQHV��/DZ�RI�5HVWLWXWLRQ WKDW��DQ\�PLVUHSUHVHQWDWLRQ�ZKLFK�LQGXFHV�D�SHUVRQ�WR�HQWHU�LQWR�D FRQWUDFW�VKRXOG�EH� D JURXQG� IRU� UHVFLVVLRQ� RI� WKDW� FRQWUDFW�� � ,I� WKH�PLVUHSUHVHQWDWLRQ� ZRXOG�
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KDYH� LQGXFHG�D� UHDVRQDEOH�SHUVRQ� WR�HQWHU� LQWR� WKH� FRQWUDFW�� WKHQ� WKH� FRXUW�ZLOO�SUHVXPH�WKDW�WKH�UHSUHVHQWHH�ZDV�VR�LQGXFHG��DQG�WKH�RQXV�ZLOO�EH�RQ�WKH�UHSUHVHQWRU�WR�VKRZ�WKDW�WKH�UHSUHVHQWHH�GLG�QRW�UHO\�RQ�WKH�PLVUHSUHVHQWDWLRQ�HLWKHU� ZKROO\� RU� LQ� SDUW�� � ,I�� KRZHYHU�� WKH�PLVUHSUHVHQWDWLRQ�ZRXOG� QRW� KDYH�LQGXFHG� D� UHDVRQDEOH� SHUVRQ� WR� FRQWUDFW�� WKH� RQXV� ZLOO� EH� RQ� WKH�PLVUHSUHVHQWHH�WR�VKRZ�WKDW� WKH�PLVUHSUHVHQWDWLRQ� LQGXFHG�KLP�WR�DFW�DV�KH�GLG���6HH�
0XVHSULPH�3URSHUWLHV�Y�$GKLOO�3URSHUWLHV >����@����(*�����

�%� 5(/,$1&(
7KH�UHSUHVHQWHH�PXVW�KDYH�UHOLHG�RQ�WKH�PLVUHSUHVHQWDWLRQ�
7KHUH� ZLOO� EH� QR� UHOLDQFH� LI� WKH� PLVUHSUHVHQWHH� ZDV� XQDZDUH� RI� WKH�PLVUHSUHVHQWDWLRQ���6HH�
+RUVIDOO�Y�7KRPDV >����@���+	&����
7KHUH� ZLOO� EH� QR� UHOLDQFH� LI� WKH� UHSUHVHQWHH� GRHV� QRW� UHO\� RQ� WKH�PLVUHSUHVHQWDWLRQ�EXW�RQ�KLV�RZQ�MXGJPHQW�RU�LQYHVWLJDWLRQV���6HH�
$WWZRRG�Y�6PDOO ���������&,�	�)�����
�1RWH�� WKLV� UXOH� GRHV� QRW� DSSO\� ZKHUH� WKH�PLVUHSUHVHQWDWLRQ�ZDV� IUDXGXOHQW�DQG� WKH� UHSUHVHQWHH� ZDV� DVNHG� WR� FKHFN� WKH� DFFXUDF\� RI� WKH� VWDWHPHQW��3HDUVRQ�Y�'XEOLQ�&RUS >����@�$&������
7KHUH�ZLOO� EH� UHOLDQFH� HYHQ� LI� WKH�PLVUHSUHVHQWHH� LV� JLYHQ�DQ� RSSRUWXQLW\� WR�GLVFRYHU� WKH�WUXWK�EXW GRHV�QRW� WDNH�WKH�RIIHU�XS�� �7KH�PLVUHSUHVHQWDWLRQ�ZLOO�VWLOO�EH�FRQVLGHUHG�DV�DQ�LQGXFHPHQW���6HH�
5HGJUDYH�Y�+XUG ����������&K�'���
7KHUH� ZLOO� EH� UHOLDQFH� HYHQ� LI� WKH� PLVUHSUHVHQWDWLRQ� ZDV� QRW� WKH� RQO\�LQGXFHPHQW�IRU�WKH�UHSUHVHQWHH�WR�HQWHU�LQWR�WKHFRQWUDFW���6HH�
(GJLQJWRQ�Y�)LW]PDXULFH �DERYH�

����7<3(6�2)�0,65(35(6(17$7,21
2QFH�PLVUHSUHVHQWDWLRQ�KDV�EHHQ�HVWDEOLVKHG�LW�LV�QHFHVVDU\�WR�FRQVLGHU�ZKDW�W\SH� RI� PLVUHSUHVHQWDWLRQ� KDV� EHHQ� PDGH�� � 7KHUH� DUH� WKUHH� W\SHV� RI�PLVUHSUHVHQWDWLRQ��IUDXGXOHQW��QHJOLJHQW�DQG�ZKROO\�LQQRFHQW���7KH�LPSRUWDQFH�RI�WKH�GLVWLQFWLRQ�OLHV�LQ�WKH�UHPHGLHV�DYDLODEOH�IRU�HDFK�W\SH�
�$� )5$8'8/(17�0,65(35(6(17$7,21
)UDXGXOHQW�PLVUHSUHVHQWDWLRQ�ZDV�GHILQHG�E\�/RUG�+HUVFKHOO� LQ�'HUU\�Y�3HHN�������DV�D�IDOVH�VWDWHPHQW�WKDW�LV�³PDGH��L��NQRZLQJO\��RU��LL��ZLWKRXW�EHOLHI�LQ�LWV� WUXWK�� RU� �LLL�� UHFNOHVVO\�� FDUHOHVV� DV� WR� ZKHWKHU� LW� EH� WUXH� RU� IDOVH�´��7KHUHIRUH��LI�VRPHRQH�PDNHV�D�VWDWHPHQW�ZKLFK�WKH\�KRQHVWO\�EHOLHYH�LV�WUXH��WKHQ�LW�FDQQRW�EH�IUDXGXOHQW���6HH�
'HUU\�Y�3HHN ����������$SS�&DV�����
7KH�EXUGHQ�RI�SURRI� LV�RQ� WKH�SODLQWLII�� KH�ZKR�DVVHUWV� IUDXG�PXVW�SURYH� LW���7DFWLFDOO\�� LW� PD\� EH� GLIILFXOW� WR� SURYH� IUDXG�� LQ� WKH� OLJKW� RI� /RUG� +HUVFKHOO
V�UHTXLUHPHQWV�
7KH�UHPHG\�LV�UHVFLVVLRQ��VXEMHFW�WR�H[FHSWLRQV�GLVFXVVHG�ODWHU��DQG�GDPDJHV�LQ�WKH�WRUW�RI�GHFHLW��VHH�ODWHU��
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�%� 1(*/,*(17�0,65(35(6(17$7,21
7KLV�LV�D�IDOVH�VWDWHPHQW�PDGH�E\�D�SHUVRQ�ZKR�KDG�QR�UHDVRQDEOH�JURXQGV�IRU�EHOLHYLQJ�LW�WR�EH�WUXH���7KHUH�DUH�WZR�SRVVLEOH�ZD\V�WR�FODLP��HLWKHU�XQGHU�FRPPRQ�ODZ�RU�VWDWXWH�
�L��1(*/,*(17�0,667$7(0(17�$7�&20021�/$:
7KH�+RXVH�RI�/RUGV�KDYH�KHOG�WKDW�LQ�FHUWDLQ�FLUFXPVWDQFHV�GDPDJHV�PD\�EH�UHFRYHUDEOH�LQ�WRUW�IRU�QHJOLJHQW�PLVVWDWHPHQW�FDXVLQJ�ILQDQFLDO�ORVV�
+HGOH\�%\UQH�Y�+HOOHU >����@�$&�����
6XFFHVV� GHSHQGV� XSRQ� SURRI� RI� D�VSHFLDO� UHODWLRQVKLS H[LVWLQJ� EHWZHHQ� WKH�SDUWLHV���6XFK�D�GXW\�FDQ�DULVH�LQ�D�SXUHO\�FRPPHUFLDO�UHODWLRQVKLS�ZKHUH�WKH�UHSUHVHQWRU� KDV� �RU� SXUSRUWV� WR� KDYH�� VRPH� VSHFLDO� VNLOO� RU� NQRZOHGJH� DQG�NQRZV��RU�LW�LV�UHDVRQDEOH�IRU�KLP�WR�DVVXPH��WKDW�WKH�UHSUHVHQWHH�ZLOO�UHO\�RQ�WKH�UHSUHVHQWDWLRQ���6HH�
(VVR�3HWUROHXP�Y�0DUGRQ >����@��DERYH�:LOOLDPV�Y�1DWXUDO�/LIH�+HDOWK�)RRGV �������7KH7LPHV��0D\���
7KH� UHPHGLHV� DUH� UHVFLVVLRQ� �VXEMHFW� WR� H[FHSWLRQV� GLVFXVVHG� ODWHU�� DQG�GDPDJHV�LQ�WKH�WRUW�RI�QHJOLJHQFH��VHH�ODWHU��
�LL��1(*/,*(17�0,65(35(6(17$7,2181'(5�V�����0,65(35(6(17$7,21�$&7�����
6HFWLRQ������RI�WKH�0LVUHSUHVHQWDWLRQ�$FW������SURYLGHV�
³:KHUH� D� SHUVRQ� KDV� HQWHUHG� LQWR� D� FRQWUDFW� DIWHU� D�PLVUHSUHVHQWDWLRQ� KDV�EHHQ�PDGH� WR� KLP E\� DQRWKHU� SDUW\� WKHUHWR� DQG� DV� D� UHVXOW� WKHUHRI� KH� KDV�VXIIHUHG�ORVV��WKHQ��LI�WKH�SHUVRQ�PDNLQJ�WKH�PLVUHSUHVHQWDWLRQ�ZRXOG�EH�OLDEOH�WR� GDPDJHV� LQ� UHVSHFW� WKHUHRI� KDG� WKH� PLVUHSUHVHQWDWLRQ� EHHQ� PDGH�IUDXGXOHQWO\�� WKDW� SHUVRQ� VKDOO� EH� VR� OLDEOH� QRWZLWKVWDQGLQJ� WKDW� WKH�PLVUHSUHVHQWDWLRQ�ZDV� QRW�PDGH� IUDXGXOHQWO\� XQOHVV� KH� SURYHV� WKDW� KH� KDG�UHDVRQDEOH�JURXQG�WR�EHOLHYH�DQG�GLG�EHOLHYH�XS�WR�WKH�WLPH�WKH�FRQWUDFW�ZDV�PDGH�WKDW�WKH�IDFWV�UHSUHVHQWHG�ZHUH�WUXH�´
7KLV�SURYLVLRQ�GRHV�QRW�UHTXLUH�WKH�UHSUHVHQWHH�WR�HVWDEOLVK�D�GXW\�RI�FDUH�DQG�UHYHUVHV�WKH�EXUGHQ�RI�SURRI���2QFH�D�SDUW\�KDV�SURYHG�WKDW�WKHUH�KDV�EHHQ�D�PLVUHSUHVHQWDWLRQ� ZKLFK� LQGXFHG� KLP� WR� HQWHU� LQWR� WKH� FRQWUDFW�� WKH� SHUVRQ�PDNLQJ� WKH�PLVUHSUHVHQWDWLRQ�ZLOO�EH� OLDEOH� LQ�GDPDJHV�XQOHVV�KH�SURYHV�KH�KDG�UHDVRQDEOH�JURXQGV�WR�EHOLHYH�DQG�GLG�EHOLHYH�WKDW�WKH�IDFWV�UHSUHVHQWHG�ZHUH�WUXH���7KLV�EXUGHQ�PD\�EH�GLIILFXOW�WR�GLVFKDUJH�DV�VKRZQ�LQ�
+RZDUG�0DULQH�	�'UHGJLQJ�&R�Y�2JGHQ�	�6RQV >����@�4%�����
5HPHGLHV�� UHFHQW� FDVH�ODZ� KDV� VKRZQ� WKDW� WKH UHPHGLHV� DYDLODEOH� DUH� DV�WKRVH�DYDLODEOH�LQ�IUDXG�XQOHVV�WKH�UHSUHVHQWRU�GLVFKDUJHV�WKH�EXUGHQ�RI�SURRI���,Q�SDUWLFXODU��GDPDJHV�ZLOO�EH�EDVHG�LQ�WKH�WRUW�RI�GHFHLW�UDWKHU�WKDQ�WKH�WRUW�RI�QHJOLJHQFH��VHH�ODWHU��
�&� :+2//<�,112&(17�0,65(35(6(17$7,21
7KLV� LV�D�IDOVH�VWDWHPHQW�ZKLFK�WKH�SHUVRQ�PDNHV�KRQHVWO\�EHOLHYLQJ� LW� WR�EH�WUXH�
7KH�UHPHG\�LV�HLWKHU��L��UHVFLVVLRQ�ZLWK�DQ�LQGHPQLW\��RU��LL��GDPDJHV�LQ�OLHX�RI�UHVFLVVLRQ� XQGHU� WKH� FRXUWV� GLVFUHWLRQ� LQ� V����� 0LVUHSUHVHQWDWLRQ� $FW� ������VHH�EHORZ��
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����5(0(',(6�)25�0,65(35(6(17$7,21
2QFH� DQ� DFWLRQDEOH� PLVUHSUHVHQWDWLRQ� KDV� EHHQ� HVWDEOLVKHG�� LW� LV� WKHQ�QHFHVVDU\�WR�FRQVLGHU�WKH�UHPHGLHV�DYDLODEOH�WR�WKH�PLVUHSUHVHQWHH�
�$� 5(6&,66,21
5HVFLVVLRQ�� LH� VHWWLQJ� DVLGH� WKH� FRQWUDFW�� LV� SRVVLEOH� LQ� DOO FDVHV� RI�PLVUHSUHVHQWDWLRQ�� � 7KH� DLP�RI� UHVFLVVLRQ� LV� WR� SXW� WKH� SDUWLHV� EDFN� LQ� WKHLU�RULJLQDO�SRVLWLRQ��DV�WKRXJK�WKH�FRQWUDFW�KDG�QRW�EHHQ�PDGH�
7KH�LQMXUHG�SDUW\�PD\�UHVFLQG�WKH�FRQWUDFW�E\�JLYLQJ�QRWLFH�WR�WKH�UHSUHVHQWRU���+RZHYHU�� WKLV� LV� QRW� DOZD\V�QHFHVVDU\�DV�DQ\�DFW� LQGLFDWLQJ� UHSXGLDWLRQ�� HJ�QRWLI\LQJ�WKH�DXWKRULWLHV��PD\�VXIILFH���6HH�
&DU�	�8QLYHUVDO�)LQDQFH�Y�&DOGZHOO >����@���4%�����
%$56�72�5(6&,66,21�
5HVFLVVLRQ� LV� DQ� HTXLWDEOH� UHPHG\� DQG� LV� DZDUGHG� DW� WKH� GLVFUHWLRQ� RI� WKH�FRXUW�� �7KH� LQMXUHG� SDUW\�PD\� ORVH� WKH� ULJKW� WR� UHVFLQG� LQ� WKH� IROORZLQJ� IRXU�FLUFXPVWDQFHV�
�L��$)),50$7,21�2)�7+(�&2175$&7
7KH� LQMXUHG� SDUW\� ZLOO� DIILUP� WKH� FRQWUDFW� LI�� ZLWK� IXOO� NQRZOHGJH� RI� WKH�PLVUHSUHVHQWDWLRQ�DQG�RI� WKHLU�ULJKW� WR�UHVFLQG�� WKH\�H[SUHVVO\�VWDWH�WKDW� WKH\�LQWHQG� WR� FRQWLQXH� ZLWK� WKH� FRQWUDFW�� RU� LI� WKH\� GR� DQ� DFW� IURP� ZKLFK� WKH�LQWHQWLRQ�PD\�EH�LPSOLHG���6HH�
/RQJ�Y�/OR\G >����@���:/5�����
1RWH� WKDW� LQ�3H\PDQ�Y�/DQMDQL >����@�&K������ WKH�&RXUW�RI�$SSHDO�KHOG�WKDW�WKH� SODLQWLII� KDG� QRW� ORVW� KLV� ULJKW� WR� UHVFLQG� EHFDXVH�� NQRZLQJ� RI� WKH� IDFWV�ZKLFK�DIIRUGHG�WKLV�ULJKW��KH�SURFHHGHG�ZLWK�WKH�FRQWUDFW��XQOHVV�KH�DOVR�NQHZ�RI�WKH�ULJKW�WR�UHVFLQG���7KH�SODLQWLII�KHUH�GLG�QRW�NQRZ�KH�KDG�VXFK�ULJKW���$V�KH�GLG�QRW�NQRZ�KH�KDG�VXFK� ULJKW��KH�FRXOG�QRW�EH�VDLG� WR�KDYH�HOHFWHG� WR�DIILUP�WKH�FRQWUDFW�
�LL��/$36(�2)�7,0(
,I� WKH� LQMXUHG�SDUW\�GRHV�QRW� WDNH�DFWLRQ� WR� UHVFLQG�ZLWKLQ�D� UHDVRQDEOH� WLPH��WKH�ULJKW�ZLOO�EH�ORVW�
:KHUH�WKH�PLVUHSUHVHQWDWLRQ�LV�IUDXGXOHQW��WLPH�UXQV�IURP�WKH�WLPH�ZKHQ�WKHIUDXG�ZDV��RU�ZLWK� UHDVRQDEOH�GLOLJHQFH�FRXOG�KDYH�EHHQ�GLVFRYHUHG�� � ,Q� WKH�FDVH� RI� QRQ�IUDXGXOHQW� PLVUHSUHVHQWDWLRQ�� WLPH� UXQV� IURP� WKH� GDWH� RI� WKH�FRQWUDFW��QRW�WKH�GDWH�RI�GLVFRYHU\�RI�WKH�PLVUHSUHVHQWDWLRQ���6HH�
/HDI�Y�,QWHUQDWLRQDO�*DOOHULHV >����@���.%����
�LLL��5(67,787,21�,1�,17(*580�,03266,%/(
7KH� LQMXUHG� SDUW\� ZLOO� ORVH� WKH� ULJKW� WR� UHVFLQG� LI� VXEVWDQWLDO� UHVWRUDWLRQ� LV�LPSRVVLEOH��LH�LI�WKH�SDUWLHV�FDQQRW�EH�UHVWRUHG�WR�WKHLU�RULJLQDO�SRVLWLRQ���6HH�
9LJHUV�Y�3LNH ���������&,	)�����
3UHFLVH� UHVWRUDWLRQ� LV� QRW� UHTXLUHG� DQG� WKH� UHPHG\� LV� VWLOO� DYDLODEOH� LI�VXEVWDQWLDO� UHVWRUDWLRQ� LV� SRVVLEOH�� � 7KXV�� GHWHULRUDWLRQ� LQ� WKH� YDOXH� RU�FRQGLWLRQ�RI�SURSHUW\�LV�QRW�D�EDU�WR�UHVFLVVLRQ�
$UPVWURQJ�Y�-DFNVRQ >����@���.%�����
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�LY��7+,5'�3$57<�$&48,5(6�5,*+76
,I� D� WKLUG� SDUW\� DFTXLUHV� ULJKWV� LQ� SURSHUW\�� LQ� JRRG� IDLWK� DQG� IRU� YDOXH�� WKH�PLVUHSUHVHQWHH�ZLOO�ORVH�WKHLU�ULJKW�WR�UHVFLQG���6HH��3KLOOLSV�Y�%URRNV >����@���.%�����XQGHU�0LVWDNH�
7KXV�� LI� $� REWDLQV� JRRGV� IURP�%� E\�PLVUHSUHVHQWDWLRQ� DQG� VHOOV� WKHP� WR�&��ZKR� WDNHV� LQ� JRRG� IDLWK�� %� FDQQRW� ODWHU� UHVFLQG� ZKHQ� KH� GLVFRYHUV� WKH�PLVUHSUHVHQWDWLRQ�LQ�RUGHU�WR�UHFRYHU�WKH�JRRGV�IURP�&�
�Y��127(�
7KH� ULJKW� WR� UHVFLQG� WKH� FRQWUDFW� ZLOO� DOVR� EH� ORVW� LI� WKH� FRXUW� H[HUFLVHV� LWV�GLVFUHWLRQ� WR� DZDUG� GDPDJHV� LQ� OLHX� RI� UHVFLVVLRQ� XQGHU� V����� RI� WKH�0LVUHSUHVHQWDWLRQ�$FW������
)RU�LQQRFHQW�PLVUHSUHVHQWDWLRQ�WZR�SUHYLRXV�EDUV�WR�UHVFLVVLRQ�ZHUH�UHPRYHG�E\� V�� RI� WKH� 0LVUHSUHVHQWDWLRQ� $FW� ������ WKH� PLVUHSUHVHQWHH� FDQ� UHVFLQG�GHVSLWH�WKH�PLVUHSUHVHQWDWLRQ�EHFRPLQJ�D�WHUP�RI�WKH�FRQWUDFW��V��D����DQG�WKH�PLVUHSUHVHQWHH�FDQ� UHVFLQG�HYHQ� LI� WKH� FRQWUDFW� KDV�EHHQ�H[HFXWHG� �V��E�����*HQHUDOO\�� WKLV� ZLOO� EH� UHOHYDQW� WR� FRQWUDFWV� IRU� WKH� VDOH� RI� ODQG� DQG� WR�WHQDQFLHV�
�%� ,1'(01,7<
$Q� RUGHU� RI� UHVFLVVLRQ� PD\� EH� DFFRPSDQLHG� E\� WKH� FRXUW� RUGHULQJ� DQ�LQGHPQLW\�� � 7KLV� LV� D� PRQH\� SD\PHQW� E\� WKH� PLVUHSUHVHQWRU� LQ� UHVSHFW� RI�H[SHQVHV�QHFHVVDULO\�FUHDWHG�LQ�FRPSO\LQJ�ZLWK�WKH�WHUPV�RI�WKH�FRQWUDFW�DQG�LV�GLIIHUHQW�IURP�GDPDJHV���6HH�
:KLWWLQJWRQ�Y�6HDOH�+D\QH ����������/7����
�&� '$0$*(6
�L��)5$8'8/(17�0,65(35(6(17$7,21
7KH�LQMXUHG�SDUW\�PD\�FODLP�GDPDJHV�IRU�IUDXGXOHQW�PLVUHSUHVHQWDWLRQ�LQ�WKH�WRUW�RI�GHFHLW���7KH�SXUSRVH�RI�GDPDJHV�LV�WR�UHVWRUH�WKH�YLFWLP�WR�WKH�SRVLWLRQ�KH�RFFXSLHG�EHIRUH�WKH�UHSUHVHQWDWLRQ�KDG�EHHQ�PDGH�
7KH� WHVW�RI� UHPRWHQHVV� LQ�GHFHLW� LV� WKDW� WKH� LQMXUHG�SDUW\�PD\�UHFRYHU� IRU�DOO�WKH� GLUHFW� ORVV� LQFXUUHG� DV� D� UHVXOW� RI� WKH� IUDXGXOHQW� PLVUHSUHVHQWDWLRQ��UHJDUGOHVV�RI�IRUHVHHDELOLW\�
'R\OH�Y�2OE\��,URQPRQJHUV��/WG >����@���4%����6PLWK�1HZ�&RXUW�6HFXULWLHV�Y�6FULPJHRXU�9LFNHUV >����@���$OO�(5�����
0RUHRYHU�� GDPDJHV� PD\� LQFOXGH� ORVW� RSSRUWXQLW\� FRVWV�� HJ� ORVV� RI� SURILWV���6HH�
(DVW�Y�0DXUHU >����@���$OO�(5�����
,Q�$UFKHU�Y�%URZQ >����@� ��$OO�(5������ WKH� FRXUW� KHOG� WKDW� WKH�SODLQWLII�ZDV�HQWLWOHG�WR�DJJUDYDWHG�GDPDJHV�LQ�GHFHLW�IRU�WKH�GLVWUHVV�KH�KDG�VXIIHUHG�
7KH� FODLPDQW� ZLOO� QRW� EH� HQWLWOHG� WR� UHFRYHU� GDPDJHV� DIWHU� WKH� GDWH� KH�GLVFRYHUHG�WKH�PLVUHSUHVHQWDWLRQ�DQG�KDG�DQ�RSSRUWXQLW\�WR�DYRLG�IXUWKHU�ORVV�
'RZQV�Y�&KDSSHOO >����@���$OO�(5�����
�LL��1(*/,*(17�0,65(35(6(17$7,21
7KH�LQMXUHG�SDUW\�PD\�HOHFW�WR�FODLP�GDPDJHV�IRU�QHJOLJHQW�PLVUHSUHVHQWDWLRQ�DW�FRPPRQ�ODZ�� �7KH� WHVW�RI� UHPRWHQHVV� LQ� WKH�WRUW�RI�QHJOLJHQFH� LV� WKDW� WKH�
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LQMXUHG� SDUW\� PD\� UHFRYHU� IRU� RQO\� UHDVRQDEO\� IRUHVHHDEOH� ORVV� �(VVR�3HWUROHXP�Y�0DUGRQ >����@�4%������
$OWHUQDWLYHO\�� WKH� LQMXUHG� SDUW\� PD\� FODLP� GDPDJHV� IRU� QHJOLJHQW�PLVUHSUHVHQWDWLRQ�XQGHU�V�����RI�WKH�0LVUHSUHVHQWDWLRQ�$FW��������7KLV�ZLOO�EH�WKH�QRUPDO�FRXUVH�WR�SXUVXH�DV�V�����UHYHUVHV�WKH�EXUGHQ�RI�SURRI�� 'DPDJHV�ZLOO� EH� DVVHVVHG� RQ� WKH� VDPH� EDVLV� DV� IUDXGXOHQW�PLVUHSUHVHQWDWLRQ� UDWKHU�WKDQ� WKH� WRUW� RI� QHJOLJHQFH�� LH� µGLUHFW� FRQVHTXHQFH¶� UDWKHU� WKDQ� µUHDVRQDEOH�IRUHVHHDELOLW\¶���6HH�
5R\VFRWW�7UXVW�/WG�Y�5RJHUVRQ >����@���:/5���
�LLL��:+2//<�,112&(170,65(35(6(17$7,21
,Q�FDVHV�RI��QRQ�IUDXGXOHQW�PLVUHSUHVHQWDWLRQ��V�����RI�WKH�0LVUHSUHVHQWDWLRQ�$FW������JLYHV�WKH�FRXUW�D�GLVFUHWLRQ��ZKHUH�WKH�LQMXUHG�SDUW\�ZRXOG�EH�HQWLWOHG�WR� UHVFLQG�� WR� DZDUG� GDPDJHV� LQ� OLHX� RI� UHVFLVVLRQ�� � 'DPDJHV� XQGHU� V�����FDQQRW�EH�FODLPHG�DV�VXFK�� WKH\�FDQ�RQO\�EH�DZDUGHG�E\� WKH�FRXUW��6HFWLRQ������VWDWHV�
³:KHUH� D� SHUVRQ� KDV� HQWHUHG� LQWR� D� FRQWUDFW� DIWHU� D�PLVUHSUHVHQWDWLRQ� KDV�EHHQ�PDGH� WR�KLP�RWKHUZLVH� WKDQ� IUDXGXOHQWO\��DQG�KH ZRXOG�EH�HQWLWOHG��E\�UHDVRQ�RI�WKH�PLVUHSUHVHQWDWLRQ��WR�UHVFLQG�WKH�FRQWUDFW��WKHQ��LI�LW�LV�FODLPHG��LQ�DQ\�SURFHHGLQJV�DULVLQJ�RXW�RI�WKH�FRQWUDFW��WKDW�WKH�FRQWUDFW�RXJKW�WR�EH�RU�KDV�EHHQ�UHVFLQGHG�WKH�FRXUW�RU�DUELWUDWRU�PD\�GHFODUH�WKH�FRQWUDFW�VXEVLVWLQJ�DQG� DZDUG� GDPDJHV� LQ� OLHX� RI� UHVFLVVLRQ�� LI� RI� RSLQLRQ� WKDW� LW� ZRXOG� EH�HTXLWDEOH� WR�GR�VR��KDYLQJ� UHJDUG� WR� WKH�QDWXUH�RI� WKH�PLVUHSUHVHQWDWLRQ�DQG�WKH�ORVV�WKDW�ZRXOG�EH�FDXVHG�E\�LW� LI� WKH�FRQWUDFW�ZHUH�XSKHOG��DV�ZHOO�DV�WR�WKH�ORVV�WKDW�UHVFLVVLRQ�ZRXOG�FDXVH�WR�WKH�RWKHU�SDUW\�´
,W� LV�QRW�FOHDU� IURP�WKH�DERYH�ZRUGV� LI� WKH�ULJKW� WR�GDPDJHV�ZLOO�EH� ORVW� LI� WKH�UHSUHVHQWHH� KDV� ORVW� WKH� ULJKW� WR� UHVFLQG� �6HH� &KHVKLUH� 	� )LIRRW�� S�������7UHLWHO��S�������$FFRUGLQJ�WR�7KRPDV�:LWWHU�Y�7%3�,QGXVWULHV ��������EHORZ���WKLV�ZLOO�QRW�EH�D�EDU�SURYLGHG�WKH�SODLQWLII�KDG�VXFK�D�ULJKW�LQ�WKH�SDVW�
,W�LV�QRW�\HW�FOHDU�ZKDW�WKH�PHDVXUH�RI�GDPDJHV�LV�XQGHU�V�����

x $FFRUGLQJ�WR�7UHLWHO��S�����DQG�WR�&KLWW\��GDPDJHV�XQGHU�V�����PD\�EH�ORZHU�WKDQ�WKH�GDPDJHV�DZDUGHG�XQGHU�V������ �&KLWW\�VXJJHVWV�WKH�SRVVLELOLW\�RI�D�VSHFLDO�PHDVXUH� WR� FRPSHQVDWH� WKH� LQMXUHG�SDUW\� IRU� WKH� ORVV�RI� WKH� ULJKW� WR�UHVFLQG�x $FFRUGLQJ� WR� &KHVKLUH� 	� )LIRRW�� FRPSHQVDWLRQ� VKRXOG� EH� OLPLWHG� WR� DQ�LQGHPQLW\��S�������7KLV�ZDV�LQ�VXEVWDQFH�WKH�YLHZ�WDNHQ�E\�WKH�+LJK�&RXUW�LQ�
7KRPDV�:LWWHU�Y�7%3�,QGXVWULHV >����@���$OO�(5�����

����(;&/8',1*�/,$%,/,7<�)25�0,65(35(6(17$7,21
$Q\� WHUP� RI� D� FRQWUDFW� ZKLFK� H[FOXGHV� OLDELOLW\� IRU� PLVUHSUHVHQWDWLRQ� RU�UHVWULFWV� WKH� UHPHG\� DYDLODEOH� LV� VXEMHFW� WR� WKH� WHVW� RI� UHDVRQDEOHQHVV���6HFWLRQ� �� RI� WKH� 0LVUHSUHVHQWDWLRQ� $FW� ������ DV� DPHQGHG� E\� V�� RI� 8&7$�������SURYLGHV�WKDW�
³,I�D�FRQWUDFW�FRQWDLQV�D�WHUP�ZKLFK�ZRXOG�H[FOXGH�RU�UHVWULFW�D� DQ\�OLDELOLW\�WR�ZKLFK�D�SDUW\�WR�D�FRQWUDFW�PD\�EH�VXEMHFW�E\�UHDVRQ�RI�DQ\�PLVUHSUHVHQWDWLRQ�PDGH�E\�KLP�EHIRUH�WKH�FRQWUDFW�ZDV�PDGH��RUE� DQ\� UHPHG\�DYDLODEOH� WR�DQRWKHU�SDUW\� WR� WKH�FRQWUDFW�E\� UHDVRQ�RI�VXFK�D�PLVUHSUHVHQWDWLRQ�WKDW�WHUP�VKDOO�EH�RI�QR�HIIHFW�H[FHSW�LQVRIDU�DV�LW�VDWLVILHV�WKH�UHTXLUHPHQW�RI�UHDVRQDEOHQHVV� DV� VWDWHG� LQ� V������ RI� WKH�8QIDLU�&RQWUDFW� 7HUPV�$FW� ������DQG�LW�LV�IRU�WKRVH�FODLPLQJ�WKDW�WKH�WHUP�VDWLVILHV�WKDW�UHTXLUHPHQW�WR�VKRZ�WKDW�LW�GRHV�´
�6HFWLRQ�������8&7$������SURYLGHV� WKDW� ³«� WKH� WHUP�VKDOO�KDYH�EHHQ�D� IDLU�DQG�UHDVRQDEOH�RQH�WR�EH�LQFOXGHG�KDYLQJ�UHJDUG�WR�WKH�FLUFXPVWDQFHV�ZKLFK�
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ZHUH��RU�RXJKW�UHDVRQDEO\�WR�KDYH�EHHQ��NQRZQ�WR�RU�LQ�WKH�FRQWHPSODWLRQ�RI�WKH�SDUWLHV�ZKHQ�WKH�FRQWUDFW�ZDV�PDGH���


