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7KH�ROG�YLHZ�RI�WKH�MXGJHV
�UROH�ZDV�WKDW�WKH\�ZHUH�PHUHO\�µGHFODULQJ¶�WKH�H[LVWLQJ�ODZ��WKH�µGHFODUDWRU\�WKHRU\¶����/RUG�(VKHU�VWDWHG�LQ�:LOOLV�Y�%DGGHOH\ >����@���4%�����
³7KHUH� LV�«�QR�VXFK� WKLQJ�DV� MXGJH�PDGH� ODZ�� IRU� WKH� MXGJHV�GR�QRW�PDNH� WKH� ODZ�� WKRXJK� WKH\� IUHTXHQWO\� KDYH� WR� DSSO\� H[LVWLQJ� ODZ� WR�FLUFXPVWDQFHV� DV� WR� ZKLFK� LW� KDV� QRW� SUHYLRXVO\� EHHQ� DXWKRULWDWLYHO\�ODLG�GRZQ�WKDW�VXFK�ODZ�LV�DSSOLFDEOH�´
7KH�PRGHUQ�YLHZ�LV�WKDW�MXGJHV�GR�PDNH�ODZ���/RUG�5DGFOLIIH�VDLG��1RW�LQ�)HDWKHU�%HGV��S�����������
³«� WKHUH� ZDV� QHYHU� D� PRUH� VWHULOH� FRQWURYHUV\� WKDQ� WKDW� XSRQ� WKH�TXHVWLRQ�ZKHWKHU�D� MXGJH�PDNHV�ODZ�� �2I�FRXUVH�KH�GRHV�� �+RZ�FDQ�KH�KHOS�LW"´
7KH�UHDOLW\�LV�WKDW�MXGJHV�DUH�FRQWLQXDOO\�DSSO\LQJ�WKH�H[LVWLQJ�UXOHV�WR�QHZ�IDFW�VLWXDWLRQV�DQG�WKXV�FUHDWLQJ�QHZ�ODZV�

7+(�326,7,21�2)�7+(�+286(�2)�/25'6
,Q� WKH� PLG�QLQHWHHQWK� FHQWXU\� WKH� +RXVH� RI� /RUGV� GHYHORSHG� WKH�SUDFWLFH� WKDW� LW� ZRXOG� EH� ERXQG� E\� LWV� RZQ� GHFLVLRQV�� � 7KLV� ZDV�UHDIILUPHG� LQ�/RQGRQ�7UDPZD\V�&R�Y�/RQGRQ�&RXQW\�&RXQFLO >����@�$&�������7KH�+RXVH�RI�/RUGV�IHOW�WKDW�GHFLVLRQV�RI�WKH�KLJKHVW�DSSHDO�FRXUW� VKRXOG� EH� ILQDO� LQ� WKH� SXEOLF� LQWHUHVW� VR� WKDW� WKHUH� ZRXOG� EH�FHUWDLQW\� LQ� WKH� ODZ� DQG� DQ� HQG� WR� OLWLJDWLRQ�� �+RZHYHU�� WKLV� SUDFWLFH�ZDV�FULWLFLVHG� IURP�WKH�����V�� �6RPH�RI� WKH�/DZ�/RUGV�VDLG� WKDW� WKH�UXOH�GLG�QRW�SURGXFH�WKH�GHVLUHG�FHUWDLQW\�LQ�WKH�ODZ�DQG�LW�KDG�EHFRPH�WRR�ULJLG��HJ��/RUG�:ULJKW��/RUG�'HQQLQJ�DQG�/RUG�5HLG��
1HYHUWKHOHVV�� WKH� SUDFWLFH� ZDV� QRW� FKDQJHG� XQWLO� ����� E\� /RUG�*DUGLQHU�/&��WKURXJK�WKH�3UDFWLFH�6WDWHPHQW�>����@���$OO�(5������7KH�SUDFWLFH� VWDWHPHQW� ZDV� DFFRPSDQLHG� E\� D� SUHVV� UHOHDVH�� ZKLFK�HPSKDVLVHG� WKH� LPSRUWDQFH� RI� DQG� WKH� UHDVRQV� IRU� WKH� FKDQJH� LQ�SUDFWLFH�
x ,W�ZRXOG�HQDEOH� WKH�+RXVH RI� /RUGV� WR� DGDSW�(QJOLVK� ODZ� WR�PHHW�FKDQJLQJ�VRFLDO�FRQGLWLRQV�x ,W�ZRXOG�HQDEOH�WKH�+RXVH�WR�SD\�PRUH�DWWHQWLRQ�WR�GHFLVLRQV�RI�VXSHULRU�FRXUWV�LQ�WKH�&RPPRQZHDOWK�x 7KH�FKDQJH�ZRXOG�EULQJ�WKH�+RXVH�LQWR�OLQH�ZLWK�WKH�SUDFWLFH�RI�VXSHULRU�FRXUWV�LQ�PDQ\�RWKHU�FRXQWULHV�� � ,Q� WKH� 86$�� IRU�H[DPSOH�� WKH�86� 6XSUHPH�&RXUW� DQG� VWDWH� VXSUHPH� FRXUWV�DUH�QRW� ERXQG�E\�WKHLU�RZQ�SUHYLRXV�GHFLVLRQV�
$��3DWHUVRQ
V�VXUYH\�RI�QLQHWHHQ�/DZ�/RUGV�DFWLYH�EHWZHHQ������DQG������IRXQG�WKDW�DW�OHDVW�WZHOYH�WKRXJKW�WKDW�WKH�/DZ�/RUGV�KDG�D�GXW\�WR�GHYHORS�WKH�FRPPRQ�ODZ�LQ�UHVSRQVH�WR�FKDQJLQJ�VRFLDO�FRQGLWLRQV��$��3DWHUVRQ��7KH�/DZ�/RUGV��������
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��� ,Q�+HUULQJWRQ�Y�%ULWLVK�5DLOZD\V�%RDUG >����@�$&������ WKH�+RXVH�RI�/RUGV� RYHUUXOHG� �RU� DW� OHDVW��PRGLILHG��$GGLH� Y�'XPEUHFN >����@�$&������ � ,Q� $GGLH�� WKH� +RXVH� RI� /RUGV� KDG� KHOG� WKDW� DQ� RFFXSLHU� RI�SUHPLVHV�ZDV�RQO\�OLDEOH�WR�D�WUHVSDVVLQJ�FKLOG�ZKR�ZDV�LQMXUHG�E\�WKH�RFFXSLHU�LQWHQWLRQDOO\�RU�UHFNOHVVO\���,Q�+HUULQJWRQ��WKHLU�/RUGVKLSV�KHOG�WKDW� D�GLIIHUHQW�DSSURDFK�ZDV�DSSURSULDWH� LQ� WKH�FKDQJHG�VRFLDO�DQG�SK\VLFDO� FRQGLWLRQV� VLQFH� ������ � 7KH\� SURSRXQGHG� WKH� WHVW� RI�µFRPPRQ� KXPDQLW\¶� ZKLFK� LQYROYHV� DQ� LQYHVWLJDWLRQ� RI� ZKHWKHU� WKH�RFFXSLHU� KDV� GRQH� DOO� WKDW� D� KXPDQH� SHUVRQ� ZRXOG� KDYH� GRQH� WR�SURWHFW�WKH�VDIHW\�RI�WKH�WUHVSDVVHU�
��� ,Q�0LOLDQJRV�Y�*HRUJH�)UDQN��7H[WLOHV��/WG >����@�$&������WKH�+RXVH�RI�/RUGV�RYHUUXOHG�5H�8QLWHG�5DLOZD\V >����@�$&��������,Q�5H�8QLWHG�5DLOZD\V��LW�KDG�EHHQ�KHOG�WKDW�GDPDJHV�LQ�DQ�(QJOLVK�FLYLO�FDVH�FRXOG�RQO\� EH� DZDUGHG� LQ� VWHUOLQJ�� � ,Q�0LOLDQJRV�� WKH�+RXVH� RI� /RUGV� KHOG�WKDW�GDPDJHV�FDQ�EH�DZDUGHG�LQ�WKH�FXUUHQF\�RI�DQ\�IRUHLJQ�FRXQWU\�VSHFLILHG�LQ�WKH�FRQWUDFW���$�QHZ�UXOH�ZDV�QHHGHG�EHFDXVH�RI�FKDQJHV�LQ� IRUHLJQ� H[FKDQJH� FRQGLWLRQV�� DQG� HVSHFLDOO\� WKH� LQVWDELOLW\� RI�VWHUOLQJ��VLQFH������
�� ,Q�5�Y�+RZH >����@���:/5������WKH�+RXVH�RI�/RUGV�RYHUUXOHG�'33�IRU�1�� ,UHODQG� Y� /\QFK >����@� $&� ����� DQG� GHFLGHG� WKDW� WKH� GHIHQFH� RI�GXUHVV�LV�QRW�DYDLODEOH�WR�D�SHUVRQ�FKDUJHG�ZLWK�PXUGHU��ZKHWKHU�DV�D�SULQFLSDO�RU�DV�D�VHFRQGDU\�SDUW\�� � ,Q�/\QFK�� WKH�+RXVH�RI�/RUGV�KDG�KHOG� WKDW� GXUHVV� ZDV� DYDLODEOH� DV� D� GHIHQFH� WR� D� SHUVRQ� ZKR� KDG�SDUWLFLSDWHG� LQ� D� PXUGHU� DV� DQ� DLGHU� DQG� DEHWWRU�� � ,Q� +RZH�� WKHLU�/RUGVKLSV�GHVLUHG�WR�UHVWRUH�WKLV�SDUW�RI�WKH�FULPLQDO�ODZ�WR ZKDW�LW�ZDV�JHQHUDOO\�XQGHUVWRRG�WR�EH�SULRU�WR�/\QFK��HYHQ�WKRXJK�WR�GR�VR�ZRXOG�SURGXFH�WKH�LOORJLFDO�UHVXOW�WKDW��ZKLOVW�GXUHVV�LV�D�FRPSOHWH�GHIHQFH�WR�DOO�FULPHV�OHVV�VHULRXV�WKDQ�PXUGHU��LW�LV�QRW�HYHQ�D�SDUWLDO�GHIHQFH�WR�D�FKDUJH�RI�PXUGHU� LWVHOI� %XW�QRWH�WKDW� LQ�5�Y�*RWWV >����@���$OO�(5������ WKH�+RXVH� RI� /RUGV� H[WHQGHG� WKH� GHFLVLRQ� LQ� +RZH E\� KROGLQJ�WKDW�GXUHVV�LV�QRW�D�GHIHQFH�WR�DWWHPSWHG�PXUGHU�

/RUG� *ULIILWKV� VDLG�� ³:H� IDFH� D� ULVLQJ� WLGH� RI� YLROHQFH� DQG� WHUURULVP�DJDLQVW�ZKLFK�WKH�ODZ�PXVW�VWDQG�ILUP�UHFRJQLVLQJ�WKDW�LWV�KLJKHVW�GXW\�LV� WR� SURWHFW� WKH� IUHHGRP� DQG� OLYHV� RI� WKRVH� WKDW� OLYH� XQGHU� LW�� � 7KH�VDQFWLW\� RI� KXPDQ� OLIH� OLHV� DW� WKH� URRW� RI� WKLV� LGHDO� DQG� ,� ZRXOG� GR�QRWKLQJ�WR�XQGHUPLQH�LW��EH�LW�HYHU�VR�VOLJKW��
��� ,Q�5�Y�5��5DSH��PDULWDO�H[HPSWLRQ� >����@���$OO�(5������WKH�+RXVH�RI�/RUGV� DEROLVKHG� DOWRJHWKHU� D� KXVEDQG
V� ���� \HDU� ROG� LPPXQLW\� IURP�FULPLQDO� OLDELOLW\� IRU� UDSLQJ� KLV� ZLIH�� � 7KHLU� /RUGVKLSV� MXVWLILHG� WKH�GHFLVLRQ� RQ� WKH� EDVLV� WKDW� WKH� FDVH� ZDV� QRW� FRQFHUQHG� ZLWK� WKH�FUHDWLRQ�RI�D�QHZ�RIIHQFH�EXW�ZLWK�WKHLU�GXW\�WR�DFW�LQ�RUGHU�WR�UHPRYH�IURP�WKH�FRPPRQ�ODZ�D�ILFWLRQ�ZKLFK�KDG�EHFRPH�XQDFFHSWDEOH���/RUG�.HLWK�VDZ�WKH�GHFLVLRQ�DV�DQ�H[DPSOH�RI�WKH�DELOLW\�RI�WKH�FRPPRQ�ODZ�WR� HYROYH� LQ� WKH� OLJKW� RI� FKDQJLQJ� VRFLDO�� HFRQRPLF DQG� FXOWXUDO�GHYHORSPHQWV�
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,Q�WZR�VXEVHTXHQW�FDVHV��WKH�+RXVH�RI�/RUGV�GHFOLQHG�WR�FKDQJH�WKH�ODZ�RQ�WKH�JURXQG�WKDW�WR�GR�VR�ZDV�WKH�SURYLQFH�RI�3DUOLDPHQW�

��� ,Q�5�Y�&OHJJ >����@���$OO�(5������LW�KDG�EHHQ�DUJXHG�WKDW�WKH�+RXVH�VKRXOG�PDNH�QHZ�ODZ�E\�FUHDWLQJ�D�QHZ�TXDOLILHG�GHIHQFH�DYDLODEOH�WR�
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D� VROGLHU� RU� SROLFH� RIILFHU� DFWLQJ� LQ� WKH� FRXUVH� RI� KLV� GXW\� � RI� XVLQJ�H[FHVVLYH� IRUFH� LQ� VHOI�GHIHQFH�� RU� WR� SUHYHQW� FULPH�� RU� WR� HIIHFW� D�ODZIXO� DUUHVW�� ZKLFK� ZRXOG� KDYH� WKH� HIIHFW� RI� UHGXFLQJ� PXUGHU� WR�PDQVODXJKWHU�
+RZHYHU�� /RUG� /OR\G�� WKRXJK� QRW� DYHUVH� WR� MXGLFLDO� ODZ�PDNLQJ� DQG�FLWLQJ�5�Y�5 DV�D�JRRG�UHFHQW�H[DPSOH�RI� LW��GHFODUHG�WKDW�KH�KDG�QR�GRXEW� WKDW� WKH\� VKRXOG� DEVWDLQ� IURP� ODZ�PDNLQJ� LQ� WKH� SUHVHQW� FDVH�VLQFH�WKH�UHGXFWLRQ�RI�PXUGHU�WR�PDQVODXJKWHU�LQ�D�SDUWLFXODU�FODVV�RI�FDVH�ZDV�HVVHQWLDOO\�D�PDWWHU�IRU�GHFLVLRQ�E\�3DUOLDPHQW��DQG�QRW�IRU�WKHP�DV�D�FRXUW�� WR�GHFLGH�XSRQ���7KDW�SRLQW� LQ� LVVXH�ZDV�SDUW�RI� WKH�ZLGHU�LVVXH�RI�ZKHWKHU�WKH�PDQGDWRU\�OLIH�VHQWHQFH�IRU�PXUGHU�VKRXOG�EH�PDLQWDLQHG���7KHVH�LVVXHV�FDQ�RQO\�EH�GHFLGHG�E\�3DUOLDPHQW�

�� ,Q�&�Y�'33 >����@���$OO�(5�����WKH�+RXVH�UHIHUUHG�WR�WKH�DQRPDOLHV�DQG�DEVXUGLWLHV�SURGXFHG�E\�WKH�UHEXWWDEOH�FRPPRQ�ODZ�SUHVXPSWLRQ�WKDW�D�FKLOG�EHWZHHQ�WKH�DJHV�RI����DQG����LV�LQFDSDEOH�RI�FRPPLWWLQJ�D� FULPH�� � 1HYHUWKHOHVV�� WKHLU� /RUGVKLSV� UHIXVHG� WR� DEROLVK� WKH�SUHVXPSWLRQ�� SUHIHUULQJ� LQVWHDG� WR� FDOO� XSRQ� 3DUOLDPHQW� WR� UHYLHZ� LW���/RUG�/RZU\�JDYH�WKH�IROORZLQJ�JXLGHOLQHV�IRU�MXGLFLDO�ODZ�PDNLQJ�
�D� MXGJHV� VKRXOG� EHZDUH� RI� LPSRVLQJ� D� UHPHG\� ZKHUH� WKH�VROXWLRQ�WR�D�SUREOHP�LV�GRXEWIXO��E� WKH\�VKRXOG�EH�FDXWLRXV�DERXW�PDNLQJ�FKDQJHV�LI�3DUOLDPHQW�KDV�UHMHFWHG�RSSRUWXQLWLHV�RI�GHDOLQJ�ZLWK�D�NQRZQ�SUREOHP�RU�KDV�OHJLVODWHG�ZKLOH�OHDYLQJ�WKH�SUREOHP�XQWRXFKHG��F� WKH\� DUH� PRUH� VXLWHG� WR� GHDOLQJ� ZLWK� SXUHO\� OHJDO� SUREOHPV�WKDQ�GLVSXWHG�PDWWHUV�RI�VRFLDO�SROLF\��G� IXQGDPHQWDO� OHJDO� GRFWULQHV� VKRXOG� QRW� OLJKWO\� EH� VHW� DVLGH��DQG�H� MXGJHV� VKRXOG� QRW� FKDQJH� WKH� ODZ� XQOHVV� WKH\� FDQ� DFKLHYH�ILQDOLW\�DQG�FHUWDLQW\�
2Q�WKH�LVVXH�RI�WKH�WUHDWPHQW�DQG�SXQLVKPHQW�RI�FKLOG�RIIHQGHUV�/RUG�/RZU\� FRQFOXGHG� WKDW� WKLV� ZDV� D� FODVVLF� FDVH� IRU� SDUOLDPHQWDU\�LQYHVWLJDWLRQ��GHOLEHUDWLRQ�DQG�OHJLVODWLRQ�
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��� ,Q�*LOOLFN�Y�:��1RUIRON�$UHD�+HDOWK�$XWKRULW\ >����@���$OO�(5������WKH�+RXVH� RI� /RUGV�ZDV� DVNHG� WR� FRQVLGHU�ZKHWKHU� D� JLUO� XQGHU� VL[WHHQ�QHHGHG�KHU�SDUHQWV
�FRQVHQW�EHIRUH�VKH�FRXOG�EH�JLYHQ�FRQWUDFHSWLYH�VHUYLFHV���2QH�VLGH�FODLPHG�WKDW�WHHQDJH�SUHJQDQFLHV�ZRXOG�LQFUHDVH�LI�WKH�FRXUWV�UXOHG�WKDW SDUHQWDO�FRQVHQW�ZDV�QHFHVVDU\��DQG�WKH�RWKHU�VLGH�FODLPHG� WKDW� WKH� MXGJHV�ZRXOG�EH�HQFRXUDJLQJ�XQGHU�DJH�VH[� LI�WKH\�GLG�QRW���7KH�+RXVH�RI�/RUGV�KHOG��E\�D�PDMRULW\�RI�WKUHH�WR�WZR��WKDW�D�JLUO�XQGHU�VL[WHHQ�GLG�QRW�KDYH�WR�KDYH�SDUHQWDO�FRQVHQW� LI�VKH�ZDV� PDWXUH� HQRXJK� WR� PDNH� XS� KHU� RZQ� PLQG�� � �1RWH�� VLQFH�3DUOLDPHQW�KDG�JLYHQ�QR�OHDG��WKH�+RXVH�RI�/RUGV�KDG�QR�RSWLRQ�EXW�WR�PDNH�D�GHFLVLRQ�RQH�ZD\�RU�WKH�RWKHU��
��� ,Q�5H� 6� �$GXOW�� UHIXVDO�RI�PHGLFDO� WUHDWPHQW� >����@� ��$OO�(5������ D�KHDOWK� DXWKRULW\ DSSOLHG� IRU� D� GHFODUDWLRQ� WR� DXWKRULVH� WKH� VWDII� RI� D�KRVSLWDO�WR�FDUU\�RXW�DQ�HPHUJHQF\�&DHVDULDQ�VHFWLRQ�RSHUDWLRQ�XSRQ�D�VHULRXVO\� LOO����\HDU�ROG�ZRPDQ�SDWLHQW���6KH�ZDV�VL[�GD\V�RYHUGXH�EH\RQG� WKH� H[SHFWHG� GDWH� RI� ELUWK� DQG� KDG� UHIXVHG�� RQ� UHOLJLRXV�JURXQGV��WR�WKH�RSHUDWLRQ�� �7KH�HYLGHQFH�RI�WKH�VXUJHRQ�LQ�FKDUJH�RI�WKH�SDWLHQW�ZDV� WKDW� WKH�RSHUDWLRQ�ZDV� WKH�RQO\�PHDQV�RI�VDYLQJ� WKH�
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SDWLHQW
V�OLIH�DQG�WKDW�KHU�EDE\�ZRXOG�QRW�EH�ERUQ�DOLYH�LI�WKH�RSHUDWLRQ�ZDV�QRW�FDUULHG�RXW�
6WHSKHQ�%URZQ�3��PDGH�WKH�GHFODUDWLRQ�VRXJKW��LQ�WKH�NQRZOHGJH�WKDW�WKHUH� ZDV� QR� (QJOLVK� DXWKRULW\� GLUHFWO\� RQ� WKH� SRLQW�� � 7KHUH� ZDV�KRZHYHU��VRPH�$PHULFDQ�DXWKRULW\�ZKLFK�VXJJHVWHG� WKDW� LI� WKLV�FDVH�ZDV�KHDUG�LQ�WKH�$PHULFDQ�FRXUWV�WKH�DQVZHU�ZRXOG�OLNHO\�KDYH�EHHQ�LQ�IDYRXU�RI JUDQWLQJ�D�GHFODUDWLRQ�LQ�WKHVH�FLUFXPVWDQFHV�

��� ,Q�3HSSHU��,QVSHFWRU�RI�7D[HV��Y�+DUW >����@���$OO�(5�����WKH�+RXVH�RI�/RUGV� DOORZHG� WKH� XVH� RI� +DQVDUG� DV� DQ� H[WULQVLF� DLG� WR� WKH�LQWHUSUHWDWLRQ�RI� VWDWXWHV� �VXEMHFW� WR� FHUWDLQ� FRQGLWLRQV��� � ,Q� GRLQJ� VRWKHLU� /RUGVKLSV� GHFOLQHG� WR� IROORZ� GLFWD� LQ� WKUHH� RI� WKHLU� HDUOLHU�GHFLVLRQV�
��� ,Q� $LUHGDOH� 1+6� 7UXVW� Y� %ODQG >����@� �� $OO� (5� ����� WKH� +RXVH� RI�/RUGV�FRQVLGHUHG� WKH� IDWH�RI�D� IRRWEDOO�VXSSRUWHU� OHIW� LQ�D�FRPD�DIWHU�WKH�+LOOVERURXJK�VWDGLXP�GLVDVWHU���7KH�FRXUW�KDG�WR�GHFLGH�ZKHWKHU�LW�ZDV�ODZIXO�WR�VWRS�VXSSO\LQJ�WKH�GUXJV�DQG�DUWLILFLDO�IHHGLQJ�WKDW�ZHUH�NHHSLQJ� WKH� SDWLHQW� DOLYH�� HYHQ� WKRXJK� LW� ZDV� NQRZQ� WKDW� GRLQJ� VR�ZRXOG�PHDQ�KLV�GHDWK�VRRQ�DIWHUZDUGV�

6HYHUDO� /DZ� /RUGV� PDGH� LW� SODLQ� WKDW� WKH\� IHOW� WKDW� FDVHV� UDLVLQJ�³ZKROO\� QHZ� PRUDO� DQG� VRFLDO� LVVXHV�� VKRXOG� EH� GHFLGHG� E\�3DUOLDPHQW�� WKH� MXGJHV� UROH� EHLQJ� WR� ³DSSO\� WKH� SULQFLSOHV� ZKLFK�VRFLHW\�� WKURXJK� WKH�GHPRFUDWLF�SURFHVV��DGRSWV��QRW� WR� LPSRVH� WKHLU�VWDQGDUGV�RQ�VRFLHW\��� �1HYHUWKHOHVV� WKH�FRXUWV�KDG�QR�RSWLRQ�EXW� WR�PDNH� D� GHFLVLRQ� RQH� ZD\� RU� WKH� RWKHU�� DQG� WKH\� GHFLGHG� WKDW� WKH�DFWLRQ�ZDV�ODZIXO�LQ�WKH�FLUFXPVWDQFHV��EHFDXVH�LW�ZDV�LQ�WKH�SDWLHQW
V�EHVW�LQWHUHVWV�


