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/HFWXUH�QRWHV�KHUH�DUH�IURP�6WUHHW�RQ�7RUWV��7HQWK�(GLWLRQ������5HFRPPHQGHG�UHDGLQJ�IRU�,/([��:LQILHOG�	�-RORZLF]��&KDSWHU�����S��������
7KH�DFWLRQ�IRU� WUHVSDVV�WR�JRRGV��WUHVSDVV�GH�ERQLV�DVSRUWDWLV��DIIRUGV�D�UHPHG\�ZKHUH� WKHUH�KDV� EHHQ� D� GLUHFW� LQWHUIHUHQFH� ZLWK� JRRGV� LQ� WKH� FODLPDQW¶V� SRVVHVVLRQ� DW� WKH� WLPH� RI� WKH�WUHVSDVV�� ZKHWKHU� WKDW� EH� E\� WDNLQJ� WKH� JRRGV� IURP� KLP� RU� GDPDJLQJ� WKH� JRRGV� ZLWKRXW�UHPRYLQJ�WKHP�
7KH� ROGHVW� RI� WKH� FKDWWHO� WRUWV�� WKH� ZULW� RI� GHWLQXH�� GHYHORSHG� WR� SURYLGH� D� UHPHG\� IRU�ZURQJIXO�GHWHQWLRQ�RI�JRRGV���'HWLQXH�LV�DEROLVKHG�E\�WKH�7RUWV��,QWHUIHUHQFH�ZLWK�*RRGV��$FW��������7KH�RQH�FOHDU�LQVWDQFH�RI�GHWLQXH��ORVV�RU�GHVWUXFWLRQ�RI�JRRGV�LQ�EUHDFK�RI�GXW\�E\�D�EDLOHH��ZKLFK�GLG�QRW� FRQVWLWXWH�FRQYHUVLRQ�DW� FRPPRQ� ODZ� LV� µ� FRQYHUWHG¶� LQWR� D� VWDWXWRU\�FRQYHUVLRQ�E\�V�����RI�WKDW�$FW�
7KH� DFWLRQ� IRU� FRQYHUVLRQ� �RULJLQDOO\� FDOOHG� WURYHU�� GHYHORSHG� XSRQ� D� OHJDO� ILFWLRQ�� � 7KH�RULJLQDO� IRUP� RI� WKH� SOHDGLQJV� DOOHJHG� WKDW� WKH� GHIHQGDQW� KDG� IRXQG� WKH� FODLPDQW¶V� FKDWWHOV��KHQFH�WKH�QDPH�µWURYHU¶��DQG�KDG�ZURQJIXOO\�FRQYHUWHG�WKHP�WR�KLV�RZQ�XVH���7KH�DOOHJDWLRQ�RI� ILQGLQJ� �WURYHU�� FRXOG�QRW� EH�FRQWHVWHG�DQG� WKH� HVVHQFH� RI� WKH� WRUW� EHFDPH� WKH�ZURQJIXO�FRQYHUVLRQ�RI�WKH�JRRGV�WR�WKH�XVH�RI�WKH�GHIHQGDQW���%XW�PHUHO\�PRYLQJ�RU�GDPDJLQJ�JRRGV�ZLWKRXW�FRQYHUWLQJ�WKHP�WR�WKH�GHIHQGDQW¶V�RZQ�XVH�UHPDLQV�UHPHGLDEOH�LQ�WUHVSDVV�DORQH�
7UHVSDVV�DQG�FRQYHUVLRQ�GHDO�ZLWK�LQWHQWLRQDO�LQWHUIHUHQFH�ZLWK�JRRGV���:KHUH�JRRGV�DUH�ORVW�RU� GDPDJHG� DV� D� UHVXOW� RI� WKH� GHIHQGDQW¶V� EUHDFK� RI� D� GXW\� RI� FDUH�� DQ� DFWLRQ� PD\� OLH� LQ�QHJOLJHQFH�
7KH�7RUWV��,QWHUIHUHQFH�ZLWK�*RRGV��$FW������LQWURGXFHV�D�FROOHFWLYH�GHVFULSWLRQ�µ�ZURQJIXO�LQWHUIHUHQFH� ZLWK� JRRGV¶� WR� FRYHU� FRQYHUVLRQ�� WUHVSDVV� WR� JRRGV�� QHJOLJHQFH� UHVXOWLQJ� LQ�GDPDJH WR�JRRGV�RU�WR�DQ�LQWHUHVW�LQ�JRRGV�DQG�DQ\�RWKHU�WRUW�LQ�VR�IDU�DV�LW�UHVXOWV�LQ�GDPDJH�WR�JRRGV�RU�DQ� LQWHUHVW� LQ�JRRGV�� �7KLV� LV�GRQH� WR�IDFLOLWDWH�FRPPRQ�WUHDWPHQW�RI�DOO� FKDWWOH�WRUWV�LQ�UHVSHFW�WR�UHPHGLHV�DQG�SURFHGXUH���7KH�$FW�QHLWKHU�UHGHILQHV�QRU�UHSODFHV�WKH�H[LVWLQJ�VXEVWDQWLYH�UXOHV�RQ�WUHVSDVV��FRQYHUVLRQ��RU�WKH�UHVLGXDO�FKDWWOH�WRUWV���7KH�VXEVWDQWLYH�LPSDFW�RI� WKH�$FW� LV� H[WUHPHO\� OLPLWHG�� �'HWLQXH� LV� DEROLVKHG�DQG� WKH� RQH�FOHDU� LQVWDQFH�RI�GHWLQXH�ZKLFK�GLG�QRW�FRQVWLWXWH�FRQYHUVLRQ�DW�� FRPPRQ�ODZ��ZURQJIXO� ORVV�RU�GHVWUXFWLRQ�RI�JRRGV�E\� D� EDLOHH�� LV� GHFODUHG� WR� EH� FRQYHUVLRQ� E\� V������ �1HZ� SURYLVLRQ� LV�PDGH� IRU� EDLOHHV� WR�GLVSRVH� RI� XQFROOHFWHG� JRRGV�� � 7KH� PDLQ� LPSDFW� RI� WKH� ����� $FW� LV�� DV� ZH� VKDOO� VHH�� WR�VLPSOLI\�DQG�UDWLRQDOLVH�WKH�UHPHGLHV�DQG�SURFHGXUHV�UHODWLQJ�WR�FKDWWOH�WRUWV�

���&219(56,21
&RQYHUVLRQ� PD\� EH� GHILQHG� DV� DQ� LQWHQWLRQDO� GHDOLQJ� ZLWK� JRRGV� ZKLFK� LV� VHULRXVO\�LQFRQVLVWHQW�ZLWK�WKH�SRVVHVVLRQ�RU�ULJKW�WR�LPPHGLDWH�SRVVHVVLRQ�RI�DQRWKHU�SHUVRQ�
7KLV�WRUW�SURWHFWV�WKH�FODLPDQW¶V�LQWHUHVW�LQ�WKH�GRPLQLRQ�DQG�FRQWURO�RI�KLV�JRRGV��LW�GRHV�QRW�SURWHFW�KLV�LQWHUHVW�LQ�LWV�SK\VLFDO�FRQGLWLRQ��$� ,17(5(67�2)�7+(�&/$,0$17
7KH�FODLPDQW�PXVW�KDYH�HLWKHU�SRVVHVVLRQ�RU�WKH�ULJKW�WR�LPPHGLDWH�SRVVHVVLRQ���)RU�H[DPSOH�LI� D� ODQGORUG� KDV� UHQWHG� RXW� IXUQLVKHG� DFFRPPRGDWLRQ� IRU� D� IL[HG� WHUP� DQG� D� WKLUG� SDUW\�FRPPLWV�DQ�DFW�RI�FRQYHUVLRQ�LQ�UHVSHFW�RI�VRPH�RI�WKH�IXUQLWXUH��WKH�ODQGORUG�KDV�QR�ULJKW�WR�VXH�LQ�FRQYHUVLRQ��DOWKRXJK�WKH�WHQDQW�PD\�

��� %$,/0(17
:KHUH�JRRGV�KDYH�EHHQ�HQWUXVWHG�WR�DQRWKHU�VR�DV�WR�FUHDWH�D�EDLOPHQW��WKH�EDLOHH�FDQ�VXH�WKLUG�SDUWLHV�LQ�FRQYHUVLRQ���,I�WKH�EDLOPHQW�LV�DW�ZLOO�WKHQ�WKH�EDLORU�PD\�DOVR�VXH�EHFDXVH� KH� LV� WKHQ� GHHPHG� WR� KDYH� DQ� LPPHGLDWH� ULJKW� WR� SRVVHVVLRQ�� �0DQGHUV� Y�:LOOLDPV ���������([FK�����LV�LOOXVWUDWLYH�
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7KH�SODLQWLII�EUHZHU�VXSSOLHG�SRUWHU��VWRXW��LQ�FDVNV�WR�D�SXEOLFDQ�RQ�FRQGLWLRQ�WKDW�KH�ZDV�WR�UHWXUQ�HPSW\�FDVNV�ZLWKLQ�VL[�PRQWKV��LW�ZDV�KHOG�WKDW�WKH�SODLQWLII�FRXOG�VXH�D�VKHULII�ZKR�VHL]HG��ZLWKLQ�VL[�PRQWKV�RI�WKHLU�EHLQJ�VXSSOLHG��VRPH�HPSW\�FDVNV�LQ�H[HFXWLRQ�IRU�D�GHEW�RI�WKH�SXEOLFDQ��EHFDXVH��RQFH�WKH�FDVNV�ZHUH�HPSW\��WKH�HIIHFW�RI�WKH�FRQWUDFW�ZDV�WR�PDNH�WKH�SXEOLFDQ�D�EDLOHH�DW�ZLOO��ZKHUHXSRQ�WKH�SODLQWLII�ZDV�HQWLWOHG�WR�LPPHGLDWH�SRVVHVVLRQ�
+RZHYHU��ZKHUH� EDLORU�DQG�EDLOHH�HQMR\�FRQFXUUHQW� ULJKWV� WR�VXH� LQ�FRQYHUVLRQ� WKH\�FDQQRW�ERWK�H[HUFLVH�WKRVH�ULJKWV�DQG�VR�HIIHFW�GRXEOH�UHFRYHU\�DJDLQVW�WKH�GHIHQGDQW��(LWKHU�SDUW\�PD\�VXH�EXW�WKH�VXFFHVVIXO�FODLPDQW�PXVW�WKHQ�DFFRXQW�WR�WKH�RWKHU�
6DOH�RI�WKH�JRRGV�E\�WKH�EDLOHH�ZLOO�RUGLQDULO\�WHUPLQDWH�WKH�EDLOPHQW�DQG�WKH�EDLORU�FDQ�WKHQ�VXH�HLWKHU�WKH�EDLOHH�RU�WKH�WKLUG�SDUW\���'HVWUXFWLRQ�RI�WKH�JRRGV�RU�GHDOLQJ�ZLWK�WKHP�LQ�D�PDQQHU�ZKROO\�LQFRQVLVWHQW�ZLWK�WKH�WHUPV�RI�WKH�EDLOPHQW��ZLOO�KDYH�WKH�VDPH�UHVXOW�
��� /,(1�$1'�3/('*(
,Q� FHUWDLQ� OLPLWHG� FDVHV� ZKHUH� JRRGV� DUH� HQWUXVWHG� WR� DQRWKHU� WR� FDUU\� RXW� FHUWDLQ�VHUYLFHV��H�J��UHSDLUV���WKH�SHUVRQ�LQ�SRVVHVVLRQ�RI�WKRVH�JRRGV�DFTXLUHV�D�OLHQ�RYHU�WKH�JRRGV��WKDW�LV�WR�VD\�D�ULJKW�WR�UHWDLQ�WKH�JRRGV�XQWLO�KH�LV�SDLG�IRU�KLV�VHUYLFHV�
��� 6$/(
,W�LV�RIWHQ�GLIILFXOW�WR�GLVFRYHU�ZKLFK�RI�WKH�SDUWLHV�WR�D�FRQWUDFW�IRU�WKH�VDOH�RI�JRRGV�KDV�DQ�LQWHUHVW�VXIILFLHQW�WR�VXSSRUW�DQ�DFWLRQ�LQ�FRQYHUVLRQ���7KH�FUXFLDO�TXHVWLRQ�LV�ZKHWKHU� DW� WKH� GDWH� RI� WKH� DOOHJHG� FRQYHUVLRQ� WKH� EX\HU� KDV� D� VXIILFLHQW� ULJKW� WR�LPPHGLDWH�SRVVHVVLRQ�RI�WKH�JRRGV�
��� /,&(16((
6RPHWLPHV� D� OLFHQVHH� PD\� EH� DEOH� WR� VXH� LQ� FRQYHUVLRQ�� � ,Q� 1RUWKDP� Y� %RZGHQ����������([����� WKH�SODLQWLII�KDG�D� OLFHQFH� WR�SURVSHFW�FHUWDLQ� ODQG�IRU� WLQ�� DQG� WKH�GHIHQGDQW�� ZLWKRXW� SHUPLVVLRQ�� FDUWHG� DZD\� VRPH� RI� WKH� VRLO� RQ� WKLV� ODQG�� � 7KH�SODLQWLII�ZDV�HQWLWOHG�WR�PDLQWDLQ�DQ�DFWLRQ�IRU�LWV�FRQYHUVLRQ�
��� ),1'(5
7KH�SRSXODU�PD[LP�µILQGHUV�NHHSHUV¶�KDV�VRPH�FRQVLGHUDEOH�VXEVWDQFH�WR�LW���7KH�UXOH�WKDW� SRVVHVVLRQ� LV� VXIILFLHQW� WR� JURXQG� D� FODLP� LQ� FRQYHUVLRQ�PHDQV� WKDW� LQ� FHUWDLQ�FLUFXPVWDQFHV�VRPHRQH�ZKR�ILQGV�D�FKDWWOH�FDQ�NHHS�LW�DQG�SURWHFW�KLV�ULJKW�WR�GR VR�DJDLQVW� WKLUG� SDUWLHV�� � 7KH� UXOHV� UHJDUGLQJ� ILQGLQJ� ZHUH� DXWKRULWDWLYHO\� VHWWOHG� LQ�3DUNHU�Y�%ULWLVK�$LUZD\V�%RDUG >����@���$OO�(5�����
��� -86�7(57,,��7+,5'�3$57<�5,*+76�
8QGHU� WKH�XQDPHQGHG�FRPPRQ�ODZ�D�FODLPDQW� RIWHQ�VXFFHHGHG� LQ�FRQYHUVLRQ�HYHQ�WKRXJK�WKH�GHIHQGDQW�FRXOG�VKRZ�WKDW�D�WKLUG�SDUW\�KDG�D�EHWWHU�WLWOH�WKDQ�WKH�FODLPDQW���$V�LW�ZDV�VDLG��WKH�GHIHQGDQW�FRXOG�QRW�SOHDG�MXV�WHUWLL���$�PRVW�VLJQLILFDQW�SURFHGXUDO�UHIRUP� LPSOHPHQWHG� E\� WKH� �����$FW�� D� UHIRUP� RI� SURFHGXUH� ZKLFK� LQ� HIIHFW� DOVR�DPHQGV�VXEVWDQWLYH�ODZ��LV�WKH�DEROLWLRQ�RI�WKH�FRPPRQ�ODZ�UXOHV�RQ�MXV�WHUWLL��V�����
7KH� GHIHQGDQW� LQ� DQ� DFWLRQ� RI� FRQYHUVLRQ� RU� RWKHU� ZURQJIXO� LQWHUIHUHQFH� LV� QRZ�HQWLWOHG�WR�SURYH�WKDW�D�WKLUG�SDUW\�KDV�D�EHWWHU�ULJKW�WKDQ�WKH�FODLPDQW�ZLWK�UHVSHFW�WR�DOO�RU�DQ\�SDUW�RI�WKH�LQWHUHVW�FODLPHG�E\�WKH�FODLPDQW�
7KH� $FW� DXWKRULVHG� WKH�PDNLQJ� RI� UXOHV� RI� FRXUW� WR� LPSOHPHQW� WKLV� FKDQJH� �V��������7KHVH�DUH�56&�2UG�����U���
7KHVH�UXOHV�DEROLVK�WKH� IRUPHU�SULQFLSOH�WKDW�D�SRVVHVVRU�RI�JRRGV�FRXOG�UHFRYHU�IRU�WKH�IXOO�DPRXQW�RI�WKHLU�YDOXH�DOWKRXJK�KH�ZDV�QRW�WKH�RZQHU�

�%� 7+(�68%-(&7�0$77(5
$Q\�JRRGV�FDQ�EH�WKH�VXEMHFW PDWWHU�RI�FRQYHUVLRQ�
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$OWKRXJK�FKHTXHV�DUH�RI�YDOXH�RQO\�DV�FKRVHV�LQ�DFWLRQ��WKH�FRXUWV�KDYH�VDWLVILHG�WKH�GHPDQGV�RI�FRPPHUFLDO�FRQYHQLHQFH�E\�DOORZLQJ�WKH�IXOO�YDOXH�UHSUHVHQWHG�E\�WKHP�WR�EH�UHFRYHUHG�LQ�DFWLRQV�IRU�FRQYHUVLRQ��/OR\G¶V�%DQN�Y�&KDUWHUHG�%DQN >����@���.%�����
7KHVH�UXOHV�DUH�XQDIIHFWHG�E\�WKH������$FW�ZKLFK�SURYLGHV�WKDW�XQOHVV�WKH�FRQWH[W�RWKHUZLVH�UHTXLUHV�µJRRGV¶�LQFOXGHV�DOO�JRRGV�SHUVRQDO�RWKHU�WKDQ�WKLQJV�LQ�DFWLRQ�DQG�PRQH\��V����������7KH�$FW� WKXV�UHWDLQV� WKH�FRPPRQ�ODZ�UXOH� WKDW�PRQH\�DV�FXUUHQF\� �WKRXJK�QRW�DV�FRLQV��HJ�PRQH\� LQ� D� EDJ�� 7D\ORU� Y� 3OXPHU ������� ��0	6� ����� GRHV� QRW� IDOO� ZLWKLQ� WKH� DPELW� RI�FRQYHUVLRQ�
�&� +80$1�%2'<�3$576
$GYDQFHV�LQ�PHGLFDO�VFLHQFH�SRVH�VRPH�IDVFLQDWLQJ�FRQXQGUXPV�FRQFHUQLQJ�SURSHUW\�ULJKWV�LQ� KXPDQ� ERG\� SURGXFWV�� � ,W� LV� ZHOO� HVWDEOLVKHG� WKDW� WKHUH� LV� QR� SURSHUW\� LQ� D� GHDG� ERG\��'REVRQ� Y� 1RUWK� 7\QHVLGH� +HDOWK� $XWKRULW\ >����@� �� $OO� (5� ����� � 2QO\� ZKHUH� VRPH�VLJQLILFDQW� SURFHVV� KDV� EHHQ� XQGHUWDNHQ� WR� DOWHU� WKDW� ERG\�� RU� SUHVHUYH� LW� IRU� VFLHQWLILF� RU�H[KLELWLRQ�SXUSRVHV��FDQ�DQ\�WLWOH�WR�WKH�ERG\�EH�FODLPHG�
�'� 67$7(�2)�0,1'�2)�7+(�'()(1'$17
6DYH� IRU� WKH� VWDWXWRU\� FRQYHUVLRQ� FUHDWHG� E\� V����� RI� WKH� ����� $FW� WKHUH� FDQ� RQO\� EH� D�FRQYHUVLRQ� LI� WKHUH� LV� LQWHQWLRQDO� FRQGXFW� UHVXOWLQJ� LQ� DQ� LQWHUIHUHQFH�ZLWK� WKH� JRRGV� RI� WKH�FODLPDQW�
,I�WKH�GHIHQGDQW�LQWHQGV�WKDW�GHDOLQJ�ZLWK�WKH�JRRGV�ZKLFK��LQ�IDFW��LQWHUIHUHV�ZLWK�WKH�FRQWURO�RI�WKH�FODLPDQW�� WKDW�DFW�ZLOO�EH�FRQYHUVLRQ��³WKRXJK�WKH�GRHU�PD\�QRW�NQRZ�RI�RU�LQWHQG�WR�FKDOOHQJH�WKH�SURSHUW\�RU�SRVVHVVLRQ�RI�WKH�WUXH�RZQHU�´��SHU�/RUG�3RUWHU��&D[WRQ�3XEOLVKLQJ�Y�6XWKHUODQG�3XEOLVKLQJ >����@���$OO�(5�����������
0LVWDNH� DQG� JRRG� IDLWK� DUH� LUUHOHYDQW�� ³WKH� OLDELOLW\� «� LV� IRXQGHG� XSRQ� ZKDW� KDV� EHHQ�UHJDUGHG�DV�D�VDOXWDU\� UXOH� IRU� WKH�SURWHFWLRQ�RI�SURSHUW\��QDPHO\� WKDW�SHUVRQV�GHDO�ZLWK� WKH�SURSHUW\� LQ�FKDWWHOV�RU�H[HUFLVH�DFWV�RI�RZQHUVKLS�RYHU� WKHP�DW� WKHLU�SHULO´� �SHU�&OHDVE\�%��)RZOHU�Y�+ROOLQV �������/5���4%�����������DII¶G��������/5���+/������IROORZHG�LQ�8QLRQ�7UDQVSRUW�)LQDQFH�Y�%ULWLVK�&DU�$XFWLRQV >����@���$OO�(5������
�(� $&76�2)�&219(56,21
,Q� WKH�VRPH�RI� WKH�DFWV�RI�FRQYHUVLRQ�QRZ� WR�EH�HQXPHUDWHG��HVSHFLDOO\� WKRVH�LQYROYLQJ� WKH�VDOH�RI�WKH�JRRGV��LW�LV�XQFKDOOHQJHDEO\�FOHDU�WKDW�WKH�DFW�LV�VXIILFLHQWO\�LQFRQVLVWHQW�ZLWK�WKH�ULJKWV� RI� WKH� WUXH� RZQHU� WR� EH� D FRQYHUVLRQ�� � ,Q� PDQ\� RI� WKH� RWKHU� ZD\V� RI� FRPPLWWLQJ�FRQYHUVLRQ�� WKH� FRXUWV� KDYH� D� GLVFUHWLRQ� ZKHWKHU� WKH\� ZLOO� WUHDW� WKH� DFW� DV� VXIILFLHQWO\�LQFRQVLVWHQW�ZLWK�WKH�ULJKW�RI�WKH�WUXH�RZQHU�WR�EH�D�FRQYHUVLRQ� � WKLV�LV�HVSHFLDOO\�WUXH�LQ�WKH�FDVH�RI�SK\VLFDO�GDPDJH�WR�WKH�JRRGV�DQG�EUHDFK�RI�EDLOPHQW�

��� 7$.,1*�*22'6�25�',63266(66,1*
7R�WDNH�JRRGV�RXW�RI�WKH�SRVVHVVLRQ�RI�DQRWKHU�PD\�EH�WR�FRQYHUW�WKHP���7R�VWHDO��RU�VHL]H� XQGHU� OHJDO� SURFHVV�ZLWKRXW� MXVWLILFDWLRQ�� LV� D� FRQYHUVLRQ�� �0HUHO\� WR� UHPRYH�JRRGV�IURP�RQH�SODFH�WR�DQRWKHU�LV�QRW�FRQYHUVLRQ���$�GHSULYDWLRQ�RI�WKH�JRRGV�ZKLFK�LV�PRUH�WKDQ�D�PHUH�PRYLQJ�RI�WKH�JRRGV��EXW�LQ�UHDOLW\�GHSULYHV�WKH�FODLPDQW�RI�WKH�XVH�RI�WKH�JRRGV�IRU�KRZHYHU�VKRUW�D�WLPH��ZLOO�JHQHUDOO\� FRQVWLWXWH�FRQYHUVLRQ�� �7R�PDNH�WKH�FODLPDQW�KDQG�RYHU�JRRGV�XQGHU�GXUHVV�LV�FRQYHUVLRQ�
��� '(6752<,1*�25�$/7(5,1*
7R� GHVWUR\� JRRGV� LV� WR� FRQYHUW� WKHP�� LI� GRQH� LQWHQWLRQDOO\�� �7KH� TXDQWXP�RI� KDUP�FRQVWLWXWLQJ�D�GHVWUXFWLRQ�IRU�WKLV�SXUSRVH�LV�FOHDUO\�D�TXHVWLRQ�RI�GHJUHH��EXW�GDPDJH�DV�VXFK�LV�QRW�D�FRQYHUVLRQ�
��� 86,1*
µ,I�D�PDQ�WDNHV�P\�KRUVH�DQG�ULGHV�LW�DQG�UHGHOLYHUV�LW�WR�PH�QHYHUWKHOHVV�,�PD\�KDYH�DQ� DFWLRQ� DJDLQVW� KLP�� IRU� WKLV� LV� D� FRQYHUVLRQ�«¶� �5ROOH�� $EULGJHPHQW��� � 7R� XVH�JRRGV�DV�\RXU�RZQ�LV�RUGLQDULO\�WR�FRQYHUW�WKHP��LW�ZDV�WKXV�FRQYHUVLRQ�IRU�D�SHUVRQ��
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WR�ZKRP�FDUEROLF�DFLG�GUXPV�ZHUH�GHOLYHUHG�E\�PLVWDNH��WR�GHDO�ZLWK�WKHP�DV�KLV�RZQ�E\�SRXULQJ�WKH�FRQWHQWV�LQWR�KLV�WDQN��/DQFDVKLUH�DQG�<RUNVKLUH�5DLOZD\�Y�0DF1LFROO����������/-.%������ �$�PHUH�PLVXVH�E\ D�EDLOHH��XQDFFRPSDQLHG�E\�DQ\�GHQLDO�RI�WLWOH�� LV� QRW� D� FRQYHUVLRQ� DOWKRXJK� LW� PLJKW� EH� VRPH� RWKHU� WRUW�� 'RQDOG� Y� 6XFNOLQJ�������/5���4%�����
��� 5(&(,9,1*
9ROXQWDULO\�WR�UHFHLYH�JRRGV�LQ�FRQVXPPDWLRQ�RI�D�WUDQVDFWLRQ�ZKLFK�LV�LQWHQGHG�E\�WKH� SDUWLHV� WR� JLYH� WR� WKH� UHFLSLHQW� VRPH� SURSULHWDU\� ULJKWV� LQ� WKH� JRRGV�PD\� EH� D�FRQYHUVLRQ�DFWLRQDEOH�E\�WKH�RZQHU�
��� ',6326,7,21�:,7+287�'(/,9(5<
$�SHUVRQ�ZKR�DJUHHV�WR�VHOO�JRRGV�WR�ZKLFK�KH�KDV�QR�WLWOH�DQG�ZKR�GRHV�QRW�WUDQVIHU�SRVVHVVLRQ�RI� WKHP�GRHV�QRW� WKHUHE\� RUGLQDULO\� FRPPLW�FRQYHUVLRQ�� IRU� WKH� EDUJDLQ�DQG�VDOH�LV�YRLG�LI�WKH�VHOOHU�KDV�QR�ULJKWV�LQ�WKH�JRRGV�
��� ',6326,7,21�$1'�'(/,9(5<
2UGLQDULO\�D�SHUVRQ�ZKR�ZLWKRXW�ODZIXO�DXWKRULW\�GLVSRVHV�RI�JRRGV�ZLWK�WKH�LQWHQWLRQ�RI�WUDQVIHUULQJ�WKH�WLWOH�RU�VRPH�RWKHU�ULJKW�LQ�WKH�JRRGV��DQG�ZKR�GHOLYHUV�WKH�JRRGV��WKHUHE\�FRPPLWV�D�FRQYHUVLRQ�
��� 0,6'(/,9(5<�%<�&$55,(5
$� FDUULHU� RU� ZDUHKRXVHPDQ� ZKR� E\� PLVWDNH� GHOLYHUV� JRRGV� WR� WKH� ZURQJ� SHUVRQ��FRPPLWV�D�FRQYHUVLRQ�ZKHWKHU�RU�QRW�KLV�PLVWDNH�ZDV�LQQRFHQW���%XW�IDLOXUH�WR�GHOLYHU�EHFDXVH� WKH� JRRGV� KDYH� EHHQ� ORVW� RU� GHVWUR\HG� E\� DFFLGHQW� RU� FDUHOHVVQHVV� LV� QRW�FRQYHUVLRQ���1RU�LV�LW�FRQYHUVLRQ�IRU�D�EDLOHH�RU�SOHGJHH�ZLWKRXW�QRWLFH�RI�WKH�FODLP�RI�WKH�WUXH�RZQHU�WR�UHWXUQ�JRRGV�WR�WKH�SHUVRQ�IURP�ZKRP�KH�UHFHLYHG�WKHP�
��� 5()86$/�72�6855(1'(5�21�'(0$1'
$� UHIXVDO� WR� VXUUHQGHU�JRRGV� XSRQ� ODZIXO� DQG� UHDVRQDEOH� GHPDQGV� LV� D� FRQYHUVLRQ���0DQ\�RI�WKH�FDVHV�RQ�ZURQJIXO�GHWHQWLRQ�ZHUH�DFWLRQV�RI�GHWLQXH���:LWK�WKH�DEROLWLRQ�RI�GHWLQXH��FRQYHUVLRQ�ZLOO�QRZ�DSSDUHQWO\�OLH�LQ�HYHU\�FDVH�LQ�ZKLFK�GHWLQXH�ZRXOG�IRUPHUO\�KDYH�ODLQ�
��� *22'6�/267�25�'(6752<('
$W� FRPPRQ� ODZ� WKHUH� FRXOG� EH� QR� FRQYHUVLRQ� ZKHUH� WKHUH� ZDV� QR� YROXQWDU\� DFW���6HFWLRQ� �� RI� WKH� ����� $FW�� ZKLFK� DEROLVKHV� GHWLQXH�� WKHUHIRUH� IXUWKHU� SURYLGHV� LQ�V�����
µ$Q� DFWLRQ� OLHV� LQ� FRQYHUVLRQ� IRU� ORVV� RU� GHVWUXFWLRQ� RI� JRRGV� ZKLFK� D� EDLOHH� KDV�DOORZHG�WR�KDSSHQ� LQ�EUHDFK�RI�KLV�GXW\� WR�KLV�EDLORU� �WKDW� LV� WR�VD\� LW� OLHV� LQ�D�FDVH�ZKLFK� LV�QRW�RWKHUZLVH�FRQYHUVLRQ��EXW�ZRXOG�KDYH�EHHQ�GHWLQXH�EHIRUH�GHWLQXH� ZDV�DEROLVKHG��¶
%DLOHHV� DUH� UHTXLUHG� WR� WDNH� UHDVRQDEOH� FDUH� RI� JRRGV� LQ� WKHLU� NHHSLQJ� DQG�ZLOO� EH�OLDEOH�IRU�WKH�ORVV�RU�GHVWUXFWLRQ�RI�VXFK�JRRGV�XQOHVV�WKH\�FDQ�GLVSURYH�IDXOW��EXW�WKH\�DUH�QRW�LQVXUHUV�RI�WKH�JRRGV��6XWFOLIIH�Y�&&�RI�:HVW�<RUNVKLUH >����@�575����± QR�DFWLRQ�IRU�FRQYHUVLRQ�ZKHUH�DQ�DUVRQ�DWWDFN�GHVWUR\HG�WKH�SODLQWLII¶V�FDU��VHL]HG�DQG�NHSW�LQ�WKH�SROLFH�VWDWLRQ�\DUG�
���� 5(6,'8$/�$&76�$02817,1*�72�$�&29(56,21
,W�PXVW�EH�HPSKDVLVHG�DJDLQ� WKDW� WKH�DERYH�DUH�QRW�H[KDXVWLYH�FDWHJRULHV� RI�DFWV�RI�FRQYHUVLRQ���7KHUH�DUH�RWKHU�DFWV�ZKLFK�DUH�QRW�FDSDEOH�RI�EHLQJ�UHDGLO\�FODVVLILHG�DQG�ZKLFK�PD\�\HW�IDOO�ZLWKLQ�WKH�GHILQLWLRQ�RI�FRQYHUVLRQ���,Q�WKH�WKHVH�UHVLGXDO�FDVHV�WKH�MXGLFLDO� GLVFUHWLRQ�ZKHWKHU� WR� WUHDW� WKH� DFW� DV� VXIILFLHQWO\� LQFRQVLVWHQW�ZLWK� WKH� WUXH�RZQHU¶V�ULJKWV�IRU�D�FRQYHUVLRQ�LV�HVSHFLDOO\�LPSRUWDQW�
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�)� &219(56,21�$6�%(7:((1�&2�2:1(56
&R�RZQHUVKLS� GRHV� QRW� DIIRUG� D� GHIHQFH� WR� FHUWDLQ� SURFHHGLQJV� LQ� FRQYHUVLRQ�� � 6HFWLRQ�������D��RI� WKH������$FW� SURYLGHV�WKDW�FR�RZQHUVKLS� LV�QR�GHIHQFH� WR�DQ�DFWLRQ� IRXQGHG�RQ�FRQYHUVLRQ� ZKHUH� WKH� GHIHQGDQW�� ZLWKRXW� WKH� DXWKRULW\� RI� WKH� RWKHU� FR�RZQHU�� GHVWUR\V� WKH�JRRGV��RU�GLVSRVH�RI�WKHP�LQ�D�ZD\�JLYLQJ�D�JRRG�WLWOH�WR�WKH�HQWLUH�SURSHUW\�LQ�WKH�JRRGV��RU�RWKHUZLVH�GRHV�DQ\WKLQJ�HTXLYDOHQW�WR�WKH�GHVWUXFWLRQ�RI�WKH�RWKHU�LQWHUHVW�LQ�WKH�JRRGV���7KLV�SULQFLSOH� ZDV� ZHOO� HVWDEOLVKHG� DW� FRPPRQ� ODZ�� DQG� V������D�� LV� GHFODUHG� WR� EH� E\� ZD\� RI�UHVWDWHPHQW�RI�H[LVWLQJ�ODZ��V�������
7KH������$FW��KRZHYHU��GRHV�DOWHU�WKH�FRPPRQ�ODZ�E\�IXUWKHU�SURYLGLQJ�LQ�V������E��WKDW�LW�LV�DOVR� QR� GHIHQFH� WR� DQ� DFWLRQ� IRXQGHG� RQ� FRQYHUVLRQ� ZKHUH� WKH� GHIHQGDQW�� ZLWKRXW� WKH�DXWKRULW\�RI�WKH�RWKHU�FR�RZQHU��SXUSRUWV�WR�GLVSRVH�RI�WKH�JRRGV�LQ�VXFK�D�ZD\�DV�ZRXOG�JLYH�D�JRRG�WLWOH�WR�WKH�HQWLUH�SURSHUW\�LQ�WKH�JRRGV�LI�KH�ZHUH�DFWLQJ�ZLWK�WKH�DXWKRULW\�RI�DOO�FR�RZQHUV�RI�WKH�JRRGV���$W�FRPPRQ�ODZ��D�VDOH�DQG�GHOLYHU\�E\�D�FR�RZQHU�ZKLFK�GLG�QRW�SDVV�WLWOH�ZDV�QRW�D�FRQYHUVLRQ�EHFDXVH�LW�ZDV�QRW�DNLQ�WR�GHVWUXFWLRQ�RI�WKH�FODLPDQW¶V�SURSHUW\�
�*� 5(0(',(6��'$0$*(6
7KH�PDMRU�HIIHFW�RI�WKH������$FW�LV�WR�UDWLRQDOLVH�WKH�UHPHGLHV�DYDLODEOH�WR�FODLPDQWV�VXLQJ�LQ�FRQYHUVLRQ�ERWK� LQ�UHODWLRQ�WR�WKH�GDPDJHV�ZKLFK�PD\�EH�DZDUGHG�DQG�LQ�PDNLQJ�SURYLVLRQ�IRU�VSHFLILF�UHWXUQ�RI�WKH�JRRGV�E\�ZD\�RI�RUGHUV�IRU�GHOLYHU\�

��� $W� FRPPRQ� ODZ� D� FODLPDQW� ZLWK� D� OLPLWHG� LQWHUHVW� LQ� WKH� JRRGV� FRXOG�QRUPDOO\� UHFRYHU� WKHLU� IXOO� YDOXH� IURP� D� WKLUG�SDUW\�� �8QGHU�V��RI� WKH������$FW�DQG�UXOHV�RI�FRXUW� WKH�FODLPDQW�QRZ�KDV�WR�LGHQWLI\�DQ\�RWKHU�SHUVRQ�ZKRP�KH�NQRZV�WR�KDYH�DQ�LQWHUHVW�LQ�WKH�JRRGV�DQG�DQ\�VXFK�LQWHUHVWHG�SDUW\�PD\�EH�MRLQHG��ZKHUHXSRQ�WKH�GDPDJHV�PD\�EH�DSSRUWLRQHG�DPRQJVW�WKH�LQWHUHVWHG�SDUWLHV�LQ�SURSRUWLRQ�WR�WKHLU�UHVSHFWLYH�LQWHUHVWV�
��� 7KH�FODLPDQW� LQ�FRQYHUVLRQ� LV� HQWLWOHG� WR�EH�FRPSHQVDWHG� WR� WKH�H[WHQW� RI�WKH� YDOXH� WR� KLP� RI� WKH� JRRGV� RI� ZKLFK� KH� KDV� EHHQ� GHSULYHG�� � 7KLV� ZLOO� RIWHQ�DSSURSULDWHO\�EH�WKH�PDUNHW�YDOXH�RI�WKH�JRRGV���:KHUH�JRRGV�DUH�RI�D�NLQG�ZKLFK�FDQ�EH� UHDGLO\� ERXJKW� LQ� WKH� PDUNHW� WKH� DFWXDO� PDUNHW� YDOXH� ZLOO� EH� WKH� DSSURSULDWH�PHDVXUH��RWKHUZLVH�WKH� UHSODFHPHQW�YDOXH� LQ�D�FRPSDUDEOH�VWDWH� �-(�+DOO�Y�%DUFOD\>����@���$OO�(5������RU� WKH� RULJLQDO� FRVW�PLQXV� GHSUHFLDWLRQ�ZLOO� EH� WKH� VWDQGDUG���:KHUH�WKH�DFWXDO�YDOXH�RI�WKH�FODLPDQW¶V�LQWHUHVW�LQ�WKH�JRRGV�LV�OHVV�WKDQ�WKH�PDUNHW�YDOXH�KH�PD\�EH�DZDUGHG�WKH YDOXH�RI�WKDW�LQWHUHVW�DQG�QRW�WKH�KLJKHU�PDUNHW�YDOXH�
��� µ7KH�JHQHUDO�UXOH�LV�WKDW�D�SODLQWLII�ZKRVH�SURSHUW\�LV�LUUHYHUVLEO\�FRQYHUWHG�KDV� YHVWHG� LQ� KLP� D� ULJKW� WR� GDPDJHV� IRU� FRQYHUVLRQ�PHDVXUHG� E\� WKH� YDOXH� RI� WKH�SURSHUW\�DW�WKH�GDWH�RI�FRQYHUVLRQ¶��%%0%�)LQDQFH�Y�(GD�+ROGLQJV >����@���$OO�(5������
+RZHYHU�� WKH� PDUNHW� YDOXH� �HYHQ� ZKHUH� DVFHUWDLQDEOH�� DW� FRQYHUVLRQ� ZLOO� QRW�QHFHVVDULO\�PDUN�WKH�WRS�OLPLW�RI�GDPDJHV�UHFRYHUDEOH�LQ�FRQYHUVLRQ�LQ�WKH�IROORZLQJ�LQVWDQFHV�
�L� (YLGHQFH�FRPHV�LQ�ODWHU�WR�VKRZ�ZKDW�ZDV�WKH�YDOXH�DW�FRQYHUVLRQ��&D[WRQ�3XEOLVKLQJ�Y�6XWKHUODQG�3XEOLVKLQJ >����@�$&�����������SHU�/RUG�3RUWHU��
�LL� 7KH�PDUNHW�YDOXH�RI�WKH�JRRGV�ULVHV�EHWZHHQ�WKH�GDWH�RI�WKH�FDXVH�RI�DFWLRQ�DQG�WULDO��*UHHQLQJ�Y�:LONLQVRQ ���������&	3������
�LLL� ,I� WKH�GHIHQGDQW�FRQYHUWV� WKH�FODLPDQW¶V�JRRGV�DQG�KH� WKHQ� LQFUHDVHV� WKHLU�YDOXH� WKH�FODLPDQW� FDQQRW�RUGLQDULO\� UHFRYHU� WKDW� LQFUHDVHG�YDOXH�� �:KHUH�WKH�DFW�RI�FRQYHUVLRQ�UHOLHG�RQ�WDNHV�SODFH�DIWHU�WKH�LPSURYHPHQW�PDGH� WR�WKH�JRRGV��V�����RI�WKH�$FW�LV�DSSOLFDEOH�QRZ��LI�WKH�GHIHQGDQW�KDV�LPSURYHG�WKH�JRRGV�LQ�WKH�PLVWDNHQ�EXW�KRQHVW�EHOLHI�WKDW�KH�KDG�D�JRRG�WLWOH�WR�WKHP�DQ�DOORZDQFH�LV�PDGH�IRU�WKH�H[WHQW�WR�ZKLFK�DW�WKH�WLPH�DW�ZKLFK�WKH�JRRGV�IDOO�WR�EH�YDOXHG�LQ�DVVHVVLQJ�GDPDJHV��WKH�YDOXH�RI�WKH�JRRGV�LV�DWWULEXWDEOH�WR� WKH� LPSURYHPHQW�� � $� VLPLODU� DOORZDQFH� LV� HQMR\HG� E\� SXUSRUWHG�SXUFKDVHUV� RI� JRRGV� LPSURYHG� E\� DQRWKHU�� SURYLGHG� DJDLQ� WKDW� WKH�SXUFKDVHU� DFWHG� LQ� JRRG� IDLWK� �V������� � 6XEVHTXHQW� SXUFKDVHUV� HQMR\� WKH�VDPH�SURWHFWLRQ��V������



$VLI 7XIDO

�ZZZ�ODZWHDFKHU�FR�XN

�LY� ,I� WKH� FODLPDQW� LQFXUV� SHFXQLDU\� ORVV� DV� D� GLUHFW� FRQVHTXHQFH� RI� WKH�FRQYHUVLRQ�KH�PD\�UHFRYHU�WKLV�DV�VSHFLDO�GDPDJH�LQ�DGGLWLRQ�WR�WKH�PDUNHW�YDOXH� RI� WKH� JRRGV�� �$� ZRUNPDQ� GHSULYHG� RI� KLV� WRROV� UHFRYHUHG� ORVV� RI�ZDJHV�LQ�%RGOH\�Y�5H\QROGV ���������4%�����
�Y� $OWKRXJK�GHWLQXH� LV� DEROLVKHG�E\�V�����RI� WKH������$FW�� V��RI� WKH�$FW�� LQ�HIIHFW��SUHVHUYHV�WKH� UHPHGLHV� IRU�ZKDW�ZRXOG�SUHYLRXVO\�KDYH�FRQVWLWXWHG�GHWLQXH� E\� PDNLQJ� VXFK� UHPHGLHV� DYDLODEOH� LQ� FRQYHUVLRQ�� ,Q� ,%/� /WG� Y�&RXVVHQV >����@���$OO�(5����� WKH�&RXUW�RI�$SSHDO�KHOG� WKDW� LQ�FDVHV�RI�WHPSRUDU\�GHSULYDWLRQ�RI�SURSHUW\��ZKHUH�QR�LUUHYHUVLEOH�DFW�RI�FRQYHUVLRQ�LV�FRPPLWWHG��HYLGHQFH�PXVW�EH�DGGXFHG�DV�WR�WKH�WUXH�ORVV�VXIIHUHG�E\�WKH�RZQHU�RI�WKH�JRRGV�
�YL� 7KH� HIIHFW� DV� EHWZHHQ� WKH� SDUWLHV� WR� D� VDWLVILHG� MXGJPHQW� IRU� GDPDJHV� LQ�FRQYHUVLRQ� LV� WR� WUDQVIHU� WKH� WLWOH� WR� WKH� GHIHQGDQW� �(OOLV� Y� -RKQ� 6WHQQLQJ>����@�$OO�(5�5HS��������,W�IROORZV�WKDW�WKH�FRXUW�ZLOO�QRW�DZDUG�GDPDJHV�IRU�ORVV�RI�XVH�DV�ZHOO�DV�WKH�YDOXH�RI�WKH�JRRGV�ZKHUH�WKH�HIIHFW�ZRXOG�EH�GRXEO\�WR�FRPSHQVDWH�WKH�FODLPDQW��WKH�FDSDFLW\�IRU�SURILWDEOH�XVH�LV�SDUW�RI�WKH�YDOXH�RI�WKH�JRRGV�
�YLL� ,W� LV� GRXEWIXO� LQ� ZKDW� FLUFXPVWDQFHV� D� EX\HU� ZKR� GRHV� QRW� UHFRYHU� KLV�JRRGV�FDQ�FODLP�D�ORVV�RI�UH�VDOH�SURILW���7KLV�ORVV�ZDV�UHFRYHUHG�LQ�)UDQFH�Y�*DXGHW �������/5���4%�����

�+� 5(0(',(6��27+(5�)2506�2)�5(/,()
7KH� ����� $FW� LQWURGXFHV� FRPPRQ� UHPHGLHV� IRU� DOO� IRUPV� RI� µZURQJIXO� LQWHUIHUHQFHV� ZLWK�JRRGV¶�� � 6HFWLRQ� �� SURYLGHV� WKDW� LQ� SURFHHGLQJV� IRU� FRQYHUVLRQ�� RU� DQ\� RWKHU� FKDWWHO� WRUW��DJDLQVW�D�SHUVRQ�LQ�SRVVHVVLRQ�RU�FRQWURO�RI�JRRGV��WKH�IROORZLQJ�UHOLHI�PD\�EH�JLYHQ��DV�IDU�DV�LV�DSSURSULDWH�
x $Q�RUGHU�IRU�GHOLYHU\�DQG�IRU�SD\PHQW�RI�DQ\�FRQVHTXHQWLDO�GDPDJHV��V�����D���x $Q�RUGHU�IRU�GHOLYHU\�RI�WKH�JRRGV��EXW�JLYLQJ�WKH�GHIHQGDQW�WKH DOWHUQDWLYH�RI�SD\LQJ�GDPDJHV� E\� UHIHUHQFH� WR� WKH� YDOXH� RI� WKH� JRRGV�� WRJHWKHU� LQ� HLWKHU� DOWHUQDWLYH�ZLWK�SD\PHQW�RI�DQ\�FRQVHTXHQWLDO�GDPDJHV��V�����E����RUx 'DPDJHV�V�����F���
,I� LW� LV� VKRZQ� WR� WKH� FRXUW¶V� VDWLVIDFWLRQ� WKDW� DQ� RUGHU� IRU� GHOLYHU\� DQG� SD\PHQW� RI� DQ\�FRQVHTXHQWLDO�GDPDJHV�KDV�QRW�EHHQ�FRPSOLHG�ZLWK�� WKH�FRXUW�PD\� UHYRNH� WKH�RUGHU� �RU� WKH�UHOHYDQW�SDUW�RI�LW��DQG�PDNH�DQ�RUGHU�IRU�SD\PHQW�RI�GDPDJHV�E\�UHIHUHQFH�WR�WKH�YDOXH�RI�WKH�JRRGV��V�����D��DQG��E���
:KHUH� DQ� RUGHU� LV� PDGH� IRU� GHOLYHU\� EXW� JLYLQJ� WKH� GHIHQGDQW� WKH� DOWHUQDWLYH� RI� SD\LQJ�GDPDJHV� �LH��XQGHU�V�����E���� WKH� GHIHQGDQW�PD\� VDWLVI\� WKH�RUGHU�E\� UHWXUQLQJ� WKH�JRRGV� DW�DQ\� WLPH� EHIRUH� H[HFXWLRQ� RI� MXGJPHQW�� EXW� ZLWKRXW� SUHMXGLFH� WR� OLDELOLW\� WR� SD\� DQ\�FRQVHTXHQWLDO�GDPDJHV��V�����
:KHUH� JRRGV� DUH� QRW� GHWDLQHG� �DV� ZKHUH� WKH\� DUH� ORVW� RU� GHVWUR\HG�� WKH� QRUPDO� IRUP� RI�MXGJPHQW�LV�IRU�GDPDJHV�
�,� /,0,7$7,21�2)�$&7,216
7KH�/LPLWDWLRQ�$FW������SURYLGHV�WKDW�
x 2QFH� WKH� SHULRG� RI� OLPLWDWLRQ� KDV� H[SLUHG�� WKH� FODLPDQW¶V� WLWOH� WR WKH� JRRGV� LV�H[WLQJXLVKHG�x :KHUH�WKHUH�DUH�VXFFHVVLYH�FRQYHUVLRQV�LQ�UHVSHFW�RI�WKH�VDPH�JRRGV��ZKHWKHU�E\�WKH�VDPH�SHUVRQ�RU�QRW��WKH�FDXVH�RI�DFWLRQ�LV�H[WLQJXLVKHG�DIWHU�VL[�\HDUV� IURP� WKH�ILUVW�FRQYHUVLRQ�x ,I� WKH� DFWLRQ� LV� EDVHG� RQ� IUDXG�� RU� LI� WKH� ULJKW� RI� DFWLRQ� LV� FRQFHDOHG� E\� IUDXG�� WKH�SHULRG�RI�OLPLWDWLRQ��QRUPDOO\�VL[�\HDUV�XQGHU�WKH�$FW��GRHV�QRW�EHJLQ�WR�UXQ�XQWLO�WKH�FODLPDQW�GLVFRYHUV�RU�RXJKW�WR�KDYH�GLVFRYHUHG�WKH�IUDXG�
7KH�/LPLWDWLRQ�$FW������DOVR�KDV�FRPSOH[�SURYLVLRQV�GHVLJQHG�WR�HQDEOH�RZQHUV�IURP�ZKRP�JRRGV�DUH�VWROHQ�WR�VXH�WKH�WKLHI�ZLWKRXW�OLPLW�RI�WLPH�



$VLI 7XIDO

�ZZZ�ODZWHDFKHU�FR�XN

���75(63$66�72�*22'6
$Q� LQWHQWLRQDO� RU� QHJOLJHQW� LQWHUIHUHQFH� ZLWK� JRRGV� LQ� WKH� SRVVHVVLRQ� RI� WKH� FODLPDQW� LV� D�WUHVSDVV�SURYLGHG�WKDW�WKH�LQWHUIHUHQFH�LV�GLUHFW�
7KLV�WRUW�SURWHFWV�VHYHUDO�LQWHUHVWV���)LUVW��LW�SURWHFWV�WKH�FODLPDQW¶V�LQWHUHVW�LQ�WKH�UHWHQWLRQ�RI�SRVVHVVLRQ�RI�KLV�JRRGV��WKRXJK�WKH�WRUW�RI�FRQYHUVLRQ�DOVR�SURWHFWV�WKLV�LQWHUHVW�DQG�LV�PRUH�RIWHQ�UHOLHG�RQ�IRU�WKLV�SXUSRVH�WKDQ�LV�WUHVSDVV����6HFRQGO\��WUHVSDVV�SURWHFWV�KLV�LQWHUHVW�LQ�WKH�SK\VLFDO�FRQGLWLRQ�RI�KLV�JRRGV�DQG�� WKLUGO\��KLV� LQWHUHVW� LQ� WKH� LQYLRODELOLW\�RI�KLV�JRRGV�� LH�SURWHFWLRQ�DJDLQVW�LQWHUPHGGOLQJ�
�$� )2506�2)�75(63$66
,W�IROORZV�WKDW�WUHVSDVV�WR�JRRGV�DVVXPHV�YDULRXV�IRUPV���7DNLQJ�JRRGV�RXW�RI�WKH�SRVVHVVLRQ�RI� DQRWKHU�� PRYLQJ� WKHP� IURP� RQH� SODFH� WR� DQRWKHU�� RU� HYHQ� EULQJLQJ� RQH¶V� SHUVRQ� LQWR�FRQWDFW�ZLWK�WKHP��RU�GLUHFWLQJ�D�PLVVLOH�DW�WKHP�KDYH�DOO�EHHQ�KHOG�WR�EH�WUHVSDVV�
�%� &+$5$&7(5�2)�7+(�$&7�2)�7+(�'()(1'$17
7KHUH�FDQQRW�EH D�WUHVSDVV�LI�WKH�LQWHUIHUHQFH�LV�LQGLUHFW�
,Q� RUGHU� WR� GHFLGH� ZKHWKHU� D� PHUH� WRXFKLQJ� RI� JRRGV� LV� D� WUHVSDVV� RQH� PXVW� DVN� ZKHWKHU�WUHVSDVV�WR�JRRGV�LV�DFWLRQDEOH�SHU�VH�
x $� GLFWXP� RI� /RUG� %ODQHVEXUJK� LQ�:LOOLDP� /HLWFK� Y� /H\GRQ >����@�$&� ���� ���� LV�RIWHQ�FLWHG�WR�VXSSRUW�WKH�YLHZ�WKDW�LW�LV�DOZD\V�DFWLRQDEOH�SHU�VH�x 6RPH�� RQ� WKH� RWKHU� KDQG�� VWDWH� WKDW� WKHUH� LV� FOHDU� DXWKRULW\� IRU� WKH� SURSRVLWLRQ� WKDW�WUHVSDVV�LV�DFWLRQDEOH�SHU�VH��EXW�RQO\�ZKHUH�WKHUH�LV�D�GLVSRVVHVVLRQ�RI�WKH�FODLPDQW���<HW�LQ�.LUN�Y *UHJRU\ ���������([�'�����D�ZRPDQ��ZKR�PRYHG�ULQJV�EHORQJLQJ�WR�D�PDQ� ZKR� KDG� MXVW� GLHG� IURP� RQH� URRP� LQ� KLV� KRXVH� WR� DQRWKHU�ZDV� KHOG� OLDEOH� LQ�QRPLQDO� GDPDJHV� IRU� WKLV� DVSRUWDWLRQ�� LH� IRU� FDUU\LQJ� DZD\� RI� WKH� JRRGV� IURP� RQH�SODFH�WR�DQRWKHU�
�&� 67$7( 2)�0,1'�2)�7+(�'()(1'$17
,Q�1DWLRQDO�&RDO�%RDUG�Y� -(�(YDQV >����@���$OO�(5������ WKH�&RXUW� RI�$SSHDO�KHOG� WKDW� D�FRQWUDFWRU�ZKRVH�VHUYDQW��ZKLOH�H[FDYDWLQJ��GDPDJHG�WKH�FDEOH�RI�WKH�SODLQWLII�DQG�ZKRVH�DFW�ZDV�QHLWKHU�LQWHQWLRQDO�QRU�QHJOLJHQW��ZDV�QRW�OLDEOH�LQ�WUHVSDVV�WR�JRRGV���7KHUH�LV��WKHQ��QR�OLDELOLW\�IRU�DQ�DFFLGHQWDO�WUHVSDVV�WR�JRRGV�
�'� 7+(�,17(5(67�2)�7+(�&/$,0$17
7KH�FODLPDQW�PXVW�EH�LQ�SRVVHVVLRQ�RI�WKH�JRRGV�DW�WKH�WLPH�RI�WKH�LQWHUIHUHQFH���3RVVHVVLRQ�FRQQRWHV�ERWK�WKH�SRZHU��IDFWXP��RI�H[HUFLVLQJ�SK\VLFDO�FRQWURO�DQG�WKH�LQWHQWLRQ��DQLPXV��WR�H[HUFLVH�VXFK�FRQWURO�RQ�KLV�RZQ�EHKDOI���:KHWKHU�WKH�FODLPDQW�LV�RZQHU�LV�LPPDWHULDO���/RUG�(VKHU�KDV�VDLG��µ7KH�SODLQWLII�LQ�DQ�DFWLRQ�RI�WUHVSDVV�PXVW�DW�WKH�WLPH�RI�WKH�WUHVSDVV�KDYH�WKH�SUHVHQW�SRVVHVVLRQ�RI�WKH�JRRGV��HLWKHU�DFWXDO�RU�FRQVWUXFWLYH��RU�D�OHJDO�ULJKW�WR�WKH�LPPHGLDWH�SRVVHVVLRQ¶��-RKQVRQ�Y�'LSURVH >����@���4%�����������
7KHUH�DUH�WKUHH�DSSDUHQW�H[FHSWLRQV�WR�WKH�UXOH�WKDW�SRVVHVVLRQ�LV�HVVHQWLDO�
��� ,Q�:KLWH�Y�0RUULV ������ ���&%�������LW�ZDV�KHOG�WKDW��ZKHUH�JRRGV�ZHUH�DVVLJQHG�DV�VHFXULW\� IRU� D� ORDQ� XSRQ� WUXVW� WR� SHUPLW� WKH� DVVLJQRU� WR� UHPDLQ� LQ� SRVVHVVLRQ� XQWLO�GHIDXOW�LQ�UHSD\PHQW��WKH�DVVLJQHH�FRXOG�VXH�LQ�WUHVSDVV�ZKLOH�WKH�JRRGV�ZHUH�VWLOO�LQ�WKH�DVVLJQRU¶V�SRVVHVVLRQ�
��� 7KH�WLWOH�RI�H[HFXWRUV�RU�DGPLQLVWUDWRUV�UHODWHV�EDFN�WR�WKH�GHDWK�RI�GHFHDVHG��DQG�WKLV�HQWLWOHV�WKHP�WR�VXH�IRU�D�WUHVSDVV�FRPPLWWHG�EHWZHHQ�WKH�GDWH�RI�WKH�GHDWK�DQG�WKDW�RI�WKH�JUDQW��7KDUSH�Y�6WDOOZRRG ���������0DQ�	�*������



$VLI 7XIDO

�ZZZ�ODZWHDFKHU�FR�XN

��� 7KH�RZQHU�RI�D IUDQFKLVH�LQ�ZUHFNV�KDV�EHHQ�GHHPHG�WR�KDYH�FRQVWUXFWLYH�SRVVHVVLRQ�RI� D� ZUHFN� VR� DV� WR� HQDEOH� KLP� WR� VXH� LQ� WUHVSDVV� D� SHUVRQ� ZKR� VHL]HG� D� FDVN� RI�ZKLVN\�EHIRUH�KH�FRXOG�GR�VR��'XQZLFK�&RUS�Y�6WHUU\ ���������%�	�$G������
µ7UHVSDVV� WR� JRRGV¶� LV� H[SUHVVO\ LQFOXGHG�ZLWKLQ� WKH� GHILQLWLRQ� RI� D� µZURQJIXO� LQWHUIHUHQFH�ZLWK�JRRGV¶�LQ� WKH�7RUWV� �,QWHUIHUHQFH�ZLWK�*RRGV��$FW������� �7KHUHIRUH�WKH�GHIHQFH�RI� MXV�WHUWLL� LV�QR�ORQJHU�DYDLODEOH��DQG�WKH�VWDWXWRU\�UXOHV�UHJDUGLQJ�FR�RZQHUVKLS�DOVR�DSSO\��DV�LQ�DQ�DSSURSULDWH�FDVH�DUH�DOO�IRUPV�RI�UHOLHI�SURYLGHG�IRU�E\�WKDW�$FW�
�(� '$0$*(6

��� 0($685(
:KHUH� WKH�FODLPDQW�KDV�EHHQ�GHSULYHG�RI� WKH�JRRGV��KH� LV� HQWLWOHG� WR� WKHLU� YDOXH� E\�ZD\�RI�GDPDJHV�
$� FODLPDQW�PD\� UHFRYHU�JHQHUDO�GDPDJHV� IRU� ORVV�RI�XVH�RI�JRRGV� �DV�GLVWLQFW� IURP� VSHFLDO�GDPDJHV� IRU� ORVV� RI� SURILWV� IURP� WKH� JRRGV�� DOWKRXJK� KH�ZRXOG� QRW� KDYH� EHHQ� XVLQJ� WKHP�GXULQJ� WKH�SHULRG�ZLWKLQ�ZKLFK�KH�KDV�EHHQ�GHSULYHG�RI� WKHLU�XVH��7KH�0HGLDQD >����@�$&������������SHU�(DUO�RI�+DOVEXU\�/&��
7KH�SURYLVLRQV�RI�WKH������$FW�UHODWLQJ�WR�GDPDJHV�DSSO\�WR�DFWLRQV�IRU�WUHVSDVV�WR�JRRGV�

��� 75(63$66�$%�,1,7,2
:KHUH�DQ\�SHUVRQ�KDYLQJ�E\�DXWKRULW\�RI�ODZ�HQWHUHG�RQ�ODQG�RU�VHL]HG�JRRGV��RU�DUUHVWHG�D�SHUVRQ�� VXEVHTXHQWO\� FRPPLWV� D� WUHVSDVV� KLV� RULJLQDO� DFW� ZLOO� LQ� FHUWDLQ� FLUFXPVWDQFHV� EH�GHHPHG�LWVHOI�WR�EH�D�WUHVSDVV���7KH�'LVWUHVV�IRU�UHQW�$FW�������V����DEROLVKHG�WKLV�UXOH�LQ�WKH�FDVH�RI�GLVWUHVV�IRU�UHQW�
7KLV�GRFWULQH�KDV�OLWWOH�SUDFWLFDO�UHOHYDQFH�WRGD\��EXW�GDPDJHV�PD\�EH�DVVHVVHG�RQ�WKH�EDVLV�WKDW� WKH� HQWLUH� FRQGXFW� RI� WKH� GHIHQGDQW� DQG� QRW� PHUHO\� KLV� VXEVHTXHQW� ZURQJIXO� DFW� LV�WRUWXRXV��6KRUODQG�Y�*RYHWW ���������%	&������RELWHU��

���5(6,'8$/�72576
7KHUH�DUH�PDQ\� FLUFXPVWDQFHV�ZKHUH� WKH�YLRODWLRQ�RI� LQWHUHVWV� LQ�JRRGV� LV�QRW�SURWHFWHG�E\�WUHVSDVV��FRQYHUVLRQ�RU�HYHQ�WKH�WRUW�RI�QHJOLJHQFH���7KH�DFWLRQ�DQDORJRXV�WR�WKH�ROG�DFWLRQ�RQ�WKH�FDVH�KDV�SURYHG�YHU\�IUXLWIXO�LQ�ILOOLQJ�WKHVH�JDSV��DQG�ZKDW�QRZ�IROORZV�LV�WR�EH�WUHDWHG�DV�LOOXVWUDWLYH�RI�WKLV�ZLGHU�ULJKW�RI�DFWLRQ�DQG�QRW�DV�H[KDXVWLYHO\�GHILQLQJ�WKH� FLUFXPVWDQFHV�LQ�ZKLFK�LW�PD\�EH�KHOG�DYDLODEOH�LQ�WKH�IXWXUH���7KHVH�WRUWV�DUH�IRUPV�RI�µZURQJIXO�LQWHUIHUHQFH�ZLWK�JRRGV¶�VR�WKDW��ZKHUH�UHOHYDQW��WKH�SURYLVLRQV�RI�WKH������$FW�DSSO\�
7UHVSDVV�DQG�FRQYHUVLRQ�DUH�HVSHFLDOO\�UHVWULFWLYH�LQ�WKDW�WKH\�DUH� QRW�DYDLODEOH�WR�D�FODLPDQW�ZKR�QHLWKHU�SRVVHVVHV�QRU�KDV�DQ�LPPHGLDWH�ULJKW�WR�SRVVHVV�WKH�JRRGV���7KH�OHDGLQJ�FDVH�RI�0HDUV�Y�/RQGRQ�DQG�6RXWK�:HVWHUQ�5DLOZD\ ����������&%16������KDV�ILUPO\�HVWDEOLVKHG�WKDW�LI� JRRGV� DUH� GHVWUR\HG� RU� GDPDJHG�� WKH� RZQHU� PD\� VXH� ZLWKRXW� KDYLQJ� SRVVHVVLRQ� RU� DQ�LPPHGLDWH� ULJKW� WR�SRVVHVV�� �7KH� UXOH�EHQHILWV�� IRU� H[DPSOH��D�EDLORU��D�SXUFKDVHU�ZKHUH� WKH�YHQGRU�KDV�D�OLHQ�IRU�XQSDLG�SXUFKDVH�PRQH\��DQG�D�PRUWJDJHH���+H�PXVW�SURYH�GDPDJH�WR�KLV�LQWHUHVW�± WDNLQJ�WKH�JRRGV�IURP�WKH�SRVVHVVRU�ZLWKRXW�DIIHFWLQJ�WLWOH�LV�LQVXIILFLHQW�
$�EDLOHH�GLVUHJDUGLQJ�WKH�WHUPV�RI�KLV�EDLOPHQW�PD\�VRPHWLPHV�EH�OLDEOH�LQ�FDVH��WKRXJK�QRW�LQ� FRQYHUVLRQ� DQG� WKDW� WR� GHQ\� WKH� FODLPDQW� DFFHVV� WR� KLV� JRRGV� RU� WR� LQWHUIHUH� ZLWK� KLV�IUHHGRP�RI�XVLQJ�WKHP�LV�DOVR�DFWLRQDEOH�RQ�WKH�FDVH���)XUWKHU��WR�SODFH�EDLWHG�WUDSV�RQ�RQH¶V�ODQG�QHDU�WKH�KLJKZD\�VR�DV�WR�DWWUDFW�GRJV�LQWR�WKH�WUDSV��DQG�LQ�FRQVHTXHQFH�RI�ZKLFK�GRJV�DUH�VR�WUDSSHG��LV�D�WRUW�RI�WKLV�FDWHJRU\��7RZQVHQG�Y�:DWKHQ ���������(DVW������


