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(VWUDQJH�Y�*UDXFRE >����@���.%����
7KH�SODLQWLII�ERXJKW�D�FLJDUHWWH�PDFKLQH�IRU�KHU�FDIH�IURP�WKH�GHIHQGDQW�DQG�VLJQHG� D� VDOHV� DJUHHPHQW�� LQ� YHU\� VPDOO� SULQW�� ZLWKRXW� UHDGLQJ� LW�� � 7KH�DJUHHPHQW� SURYLGHG� WKDW� ³DQ\� H[SUHVV� RU� LPSOLHG� FRQGLWLRQ�� VWDWHPHQW� RU�ZDUUDQW\�«�LV�KHUHE\�H[FOXGHG����7KH�PDFKLQH�IDLOHG�WR�ZRUN�SURSHUO\���,Q�DQDFWLRQ�IRU�EUHDFK�RI�ZDUUDQW\�WKH�GHIHQGDQWV�ZHUH�KHOG�WR�EH�SURWHFWHG�E\�WKH�FODXVH���6FUXWWRQ�/-�VDLG�
³:KHQ� D� GRFXPHQW� FRQWDLQLQJ� FRQWUDFWXDO� WHUPV� LV� VLJQHG�� WKHQ�� LQ� WKH�DEVHQFH� RI� IUDXG�� RU�� ,� ZLOO� DGG�� PLVUHSUHVHQWDWLRQ�� WKH� SDUW\� VLJQLQJ� LW� LV�ERXQG��DQG�LW�LV�ZKROO\�LPPDWHULDO�ZKHWKHU�KH�KDV�UHDG�WKH�GRFXPHQW�RU�QRW�´
&XUWLV�Y�&KHPLFDO�&OHDQLQJ�&R >����@���.%����
7KH� SODLQWLII� WRRN� D� ZHGGLQJ� GUHVV� WR� EH� FOHDQHG� E\� WKH� GHIHQGDQWV�� � 6KH�VLJQHG�D�SLHFH�RI�SDSHU�KHDGHG�µ5HFHLSW¶�DIWHU�EHLQJ�WROG�E\�WKH�DVVLVWDQW�WKDW�LW�H[HPSWHG�WKH�FOHDQHUV�IURP�OLDELOLW\�IRU�GDPDJH�WR�EHDGV�DQG�VHTXLQV���7KH�UHFHLSW� LQ� IDFW� FRQWDLQHG� D� FODXVH� H[FOXGLQJ� OLDELOLW\� ³IRU� DQ\� GDPDJH�KRZVRHYHU� DULVLQJ��� �:KHQ� WKH� GUHVV�ZDV� UHWXUQHG� LW�ZDV�EDGO\� VWDLQHG�� � ,W�ZDV� KHOG� WKDW� WKH� FOHDQHUV� FRXOG� QRW� HVFDSH� OLDELOLW\� IRU� GDPDJH� WR� WKH�PDWHULDO�RI� WKH�GUHVV�E\� UHO\LQJ�RQ� WKH�H[HPSWLRQ� FODXVH�EHFDXVH� LWVVFRSH�KDG�EHHQ�PLVUHSUHVHQWHG�E\�WKH�GHIHQGDQW
V�DVVLVWDQW�
3DUNHU�Y�6RXWK�(DVWHUQ�5DLOZD\ ���������&3'����
7KH� SODLQWLII� GHSRVLWHG� D� EDJ� LQ� D� FORDN�URRP� DW� WKH� GHIHQGDQWV¶� UDLOZD\�VWDWLRQ���+H�UHFHLYHG�D�SDSHU�WLFNHW�ZKLFK�UHDG�µ6HH�EDFN¶���2Q�WKH�RWKHU�VLGH�ZHUH�SULQWHG�VHYHUDO�FODXVHV� LQFOXGLQJ�³7KH�FRPSDQ\�ZLOO�QRW�EH�UHVSRQVLEOH�IRU�DQ\�SDFNDJH�H[FHHGLQJ�WKH�YDOXH�RI�����´��7KH�SODLQWLII�SUHVHQWHG�KLV�WLFNHW�RQ�WKH�VDPH�GD\��EXW�KLV�EDJ�FRXOG�QRW�EH�IRXQG���+H�FODLPHG�������V��DV�WKH�YDOXH�RI�KLV�EDJ��DQG� WKH�FRPSDQ\�SOHDGHG� WKH� OLPLWDWLRQ�FODXVH� LQ�GHIHQFH���,Q�WKH�&RXUW�RI�$SSHDO��0HOOLVK�/-�JDYH�WKH�IROORZLQJ�RSLQLRQ�
x ,I�WKH�SHUVRQ�UHFHLYLQJ�WKH�WLFNHW�GLG�QRW�VHH�RU�NQRZ�WKDW�WKHUH�ZDV�DQ\�ZULWLQJ�RQ�WKH�WLFNHW��KH�LV�QRW�ERXQG�E\�WKH�FRQGLWLRQV�x ,I�KH�NQHZ�WKHUH�ZDV�ZULWLQJ��DQG�NQHZ�RU�EHOLHYHG� WKDW� WKH�ZULWLQJ�FRQWDLQHG�FRQGLWLRQV��WKHQ�KH�LV�ERXQG�E\�WKH�FRQGLWLRQV�x ,I� KH� NQHZ� WKHUH� ZDV� ZULWLQJ� RQ� WKH� WLFNHW�� EXW� GLG� QRW� NQRZ� RU�EHOLHYH�WKDW�WKH�ZULWLQJ�FRQWDLQHG�FRQGLWLRQV��QHYHUWKHOHVV�KH�ZRXOG�EH�ERXQG��LI�WKH�GHOLYHULQJ�RI�WKH�WLFNHW�WR�KLP�LQ�VXFK�D�PDQQHU�WKDW�KH�FRXOG�VHH�WKHUH�ZDV� ZULWLQJ� XSRQ� LW�� ZDV� UHDVRQDEOH� QRWLFH� WKDW� WKH� ZULWLQJ� FRQWDLQHG�FRQGLWLRQV�
&KDSSOHWRQ�Y�%DUU\�8'& >����@���.%����
'HFN�FKDLUV�ZHUH�VWDFNHG�E\�D�QRWLFH�DVNLQJ�WKH�SXEOLF�ZKR�ZLVKHG�WR�XVH�WKH�GHFN�FKDLUV�WR�JHW�WLFNHWV�DQG�UHWDLQ�WKHP�IRU�LQVSHFWLRQ���7KH�SODLQWLII�SDLG�IRU�WZR�WLFNHWV� IRU�FKDLUV��EXW�GLG�QRW�UHDG�WKHP���2Q�WKH�EDFN�RI� WKH�WLFNHW�ZHUH�SULQWHG�ZRUGV�SXUSRUWLQJ�WR�H[HPSW�WKH�FRXQFLO�IURP�OLDELOLW\���7KH�SODLQWLII�ZDV�LQMXUHG�ZKHQ�D�GHFN�FKDLU�FROODSVHG�� �7KH�FODXVH�ZDV�KHOG�WR�EH� LQHIIHFWLYH���7KH�WLFNHW�ZDV�D�PHUH�UHFHLSW��LWV�REMHFW�ZDV�WKDW�WKH�KLUHU�PLJKW�SURGXFH�LW�WR�SURYH� WKDW� KH� KDG� SDLG� DQG� WR� VKRZ� KLP� KRZ� ORQJ� KH�PLJKW� XVH� WKH� FKDLU���6OHVVHU�/-�SRLQWHG�RXW� WKDW� D�SHUVRQ�PLJKW� VLW� LQ�RQH�RI� WKHVH�FKDLUV� IRU� DQ�KRXU�RU�WZR�EHIRUH�DQ�DWWHQGDQW�FDPH�URXQG�WR�WDNH�KLV�PRQH\�DQG�JLYH�KLP�D�UHFHLSW�
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2OOH\�Y�0DUOERURXJK�&RXUW >����@���.%����
7KH�SODLQWLII�ERRNHG�LQ�IRU�D�ZHHN
V�VWD\�DW�WKH�GHIHQGDQWV
�KRWHO���$�VWUDQJHU�JDLQHG�DFFHVV� WR�KHU� URRP�DQG�VWROH�KHU�PLQN�FRDW�� �7KHUH�ZDV�D�QRWLFH�RQ�WKH�EDFN�RI� WKH�EHGURRP�GRRU�ZKLFK�VWDWHG�WKDW�³WKH�SURSULHWHUV�ZLOO�QRW�KROG�WKHPVHOYHV� UHVSRQVLEOH� IRU� DUWLFOHV� ORVW� RU� VWROHQ� XQOHVV� KDQGHG� WR� WKH�PDQDJHUHVV�IRU�VDIH�FXVWRG\����7KH�&RXUW�RI�$SSHDO�KHOG�WKDW�WKH�QRWLFH�ZDV�QRW� LQFRUSRUDWHG� LQ� WKH�FRQWUDFW�EHWZHHQ�WKH�SURSULHWRUV�DQG�WKH�JXHVW�� �7KH�FRQWUDFW� ZDV� PDGH� LQ� WKH� KDOO� RI� WKH� KRWHO� EHIRUH� WKH� SODLQWLII� HQWHUHG� KHU�EHGURRP�DQG�EHIRUH�VKH�KDG�DQ�RSSRUWXQLW\�WR�VHH�WKH�QRWLFH�
7KRPSVRQ�Y�/06�5DLOZD\ >����@���.%���
7KH�SODLQWLII�ZKR�FRXOG�QRW�UHDG�JDYH�KHU�QLHFH�WKH�PRQH\�WR�EX\�DQ�H[FXUVLRQ�WLFNHW�� �2Q� WKH� IDFH�RI� WKH� WLFNHW�ZDV�SULQWHG� ³([FXUVLRQ��)RU�&RQGLWLRQV�VHH�EDFN´��DQG�RQ� WKH�EDFN�� ³,VVXHG�VXEMHFW� WR� WKH�FRQGLWLRQV�DQG� UHJXODWLRQV� LQ�WKH� FRPSDQ\¶V� WLPH�WDEOHV� DQG� QRWLFHV� DQG� H[FXUVLRQ� DQG� RWKHU� ELOOV�´� � 7KH�FRQGLWLRQV�SURYLGHG�WKDW�H[FXUVLRQ�WLFNHW�KROGHUV�VKRXOG�KDYH�QR�ULJKW�RI�DFWLRQ�DJDLQVW� WKH�FRPSDQ\� LQ� UHVSHFW�RI�DQ\�LQMXU\��KRZHYHU�FDXVHG�� �7KH�SODLQWLII�VWHSSHG�RXW�RI�D�WUDLQ�EHIRUH�LW�UHDFKHG�WKH�SODWIRUP�DQG�ZDV�LQMXUHG�
7KH�WULDO�MXGJH�OHIW�WR�WKH�MXU\�WKH�TXHVWLRQ�ZKHWKHU�WKH�GHIHQGDQWV�KDG�WDNHQ�UHDVRQDEOH�VWHSV�WR�EULQJ�WKH�FRQGLWLRQV�WR�WKH�QRWLFH�RI�WKH�SODLQWLII���7KH�MXU\�IRXQG�WKDW�WKH\�KDG�QRW�EXW�WKH�MXGJH��QHYHUWKHOHVV��HQWHUHG�MXGJPHQW�IRU�WKH�GHIHQGDQWV�� � 7KH�&RXUW�RI�$SSHDO�KHOG� WKDW� WKH� MXGJH�ZDV� ULJKW�� � 7KH�&RXUW�WKRXJKW� WKDW� WKH� YHUGLFW� RI� WKH� MXU\�ZDV� SUREDEO\� EDVHG�RQ� WKH� IDFW� WKDW� WKH�SDVVHQJHU KDG�WR�PDNH�D�FRQVLGHUDEOH�VHDUFK�WR�ILQG�WKH�FRQGLWLRQV��EXW�WKDW�ZDV�QR�DQVZHU���/RUG�+DQZRUWK�05�VDLG�WKDW�DQ\RQH�ZKR�WRRN�WKH�WLFNHW�ZDV�FRQVFLRXV� WKDW� WKHUH� ZHUH� VRPH� FRQGLWLRQV� DQG� LW� ZDV� REYLRXV� WKDW� WKH�FRPSDQ\�GLG�QRW�SURYLGH�IRU� WKH�SULFH�RI�DQ�H[FXUVLRQ�WLFNHW�ZKDW� LW�SURYLGHG�IRU�WKH�XVXDO�IDUH���+DYLQJ�UHJDUG�WR�WKH�FRQGLWLRQ�RI�HGXFDWLRQ�LQ�WKLV�FRXQWU\��LW�ZDV�LUUHOHYDQW�WKDW�WKH�SODLQWLII�FRXOG�QRW�UHDG�
7KRUQWRQ�Y�6KRH�/DQH�3DUNLQJ >����@���$OO�(5����
7KH�SODLQWLII�GURYH�LQWR�WKH�GHIHQGDQW
V�FDU�SDUN�DQG�ZDV�JLYHQ�D�WLFNHW�E\�DQ�DXWRPDWLF� PDFKLQH�� ZKLFK� VWDWHG� WKDW� LW� ZDV� LVVXHG� VXEMHFW� WR� FRQGLWLRQV�GLVSOD\HG�LQVLGH�WKH�FDU�SDUN���7KH�FRQGLWLRQV�LQVLGH�WKH�FDU�SDUN�ZHUH�LQ�VPDOO�SULQW� DQG� RQH�RI� WKHP�H[FOXGHG� OLDELOLW\� IRU� GDPDJHV� WR� YHKLFOHV� RU� LQMXU\� WR�FXVWRPHUV���7KH�SODLQWLII�ZDV�LQMXUHG�GXH�SDUWO\�WR�WKH�GHIHQGDQW
V�QHJOLJHQFH���7KH� SODLQWLII� ZDV� QRW� KHOG� WR� EH� ERXQG� E\� WKH� QRWLFH� GLVSOD\HG� LQVLGH� WKH�SUHPLVHV�
/RUG�'HQQLQJ�VDLG�WKDW� WKH�FODXVH�ZDV�VR�ZLGH�DQG�GHVWUXFWLYH�RI�ULJKWV� WKDW�³,Q�RUGHU�WR�JLYH�VXIILFLHQW�QRWLFH��LW�ZRXOG�QHHG�WR�EH�SULQWHG�LQ�UHG�LQN�ZLWK�D�UHG�KDQG�SRLQWLQJ�WR�LW�� RU�VRPHWKLQJ�HTXDOO\�VWDUWOLQJ��
,QWHUIRWR�3LFWXUH�/LEUDU\�Y�6WLOHWWR�/WG >����@���$OO�(5����
7KH� GHIHQGDQWV�� DQ� DGYHUWLVLQJ� DJHQF\�� RUGHUHG� ��� SKRWRJUDSKLF�WUDQVSDUHQFLHV� IURP� WKH� SODLQWLII� RSHUDWRUV� RI� D� SKRWR� OLEUDU\�� � 7KH�WUDQVSDUHQFLHV� ZHUH� DFFRPSDQLHG� E\� D� GHOLYHU\� QRWH� ZKLFK� FRQWDLQHG� D�QXPEHU�RI�FRQGLWLRQV���&RQGLWLRQ���SURYLGHG�WKDW�D�KROGLQJ�IHH�RI����SHU�GD\�ZDV� SD\DEOH� LQ� UHVSHFW� RI� HDFK� WUDQVSDUHQF\� UHWDLQHG� DIWHU� ��� GD\V�� � 7KH�GHIHQGDQWV�GLG�QRW�UHWXUQ�WKH�WUDQVSDUHQFLHV�RQ�WLPH�DQG�WKH�SODLQWLIIV�VXHG�IRU�WKH�KROGLQJ�IHH�SD\DEOH�XQGHU�&RQGLWLRQ���ZKLFK�DPRXQWHG�WR�������
7KH�&RXUW�RI�$SSHDO�KHOG�WKDW�&RQGLWLRQ���KDG�QRW�EHHQ�LQFRUSRUDWHG�LQWR�WKH�FRQWUDFW���,QWHUIRWR�KDG�QRW�WDNHQ�UHDVRQDEOH�VWHSV�WR�EULQJ�VXFK�DQ�XQXVXDO��XQUHDVRQDEOH� DQG� RQHURXV� WHUP� WR� 6WLOHWWR
V� QRWLFH�� � 7KH� SODLQWLIIV� ZHUH�DZDUGHG�������SHU�WUDQVSDUHQF\�SHU�ZHHN�RQ�D�TXDQWXP�PHUXLW EDVLV�
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6SXUOLQJ�Y�%UDGVKDZ >����@���$OO�(5����
7KH� GHIHQGDQW� GHOLYHUHG� HLJKW� EDUUHOV� RI� RUDQJH� MXLFH� WR� WKH� SODLQWLIIV� ZKR�ZHUH�ZDUHKRXVHPHQ�� �$� IHZ�GD\V� ODWHU� WKH�GHIHQGDQW� UHFHLYHG�D�GRFXPHQW�IURP�WKH�SODLQWLII�ZKLFK�DFNQRZOHGJHG�UHFHLSW�RI�WKH�EDUUHOV���,W�DOVR�FRQWDLQHG�D�FODXVH�H[HPSWLQJ�WKH�SODLQWLIIV�IURP�OLDELOLW\�IRU�ORVV�RU�GDPDJH�³RFFDVLRQHG�E\� WKH� QHJOLJHQFH�� ZURQJIXO� DFW� RU� GHIDXOW�� FDXVHG� E\� WKHPVHOYHV�� WKHLU�HPSOR\HHV�RU�DJHQWV�� �:KHQ�WKH�GHIHQGDQW�FROOHFWHG�WKH�EDUUHOV�VRPH�ZHUH�HPSW\�� DQG� VRPH� FRQWDLQHG� GLUW\ ZDWHU�� � +H� UHIXVHG� WR� SD\� WKH� VWRUDJH�FKDUJHV�DQG�ZDV�VXHG�E\�WKH�SODLQWLIIV�
,W� ZDV� KHOG� WKDW� DOWKRXJK� WKH� GHIHQGDQWV� GLG� QRW� UHFHLYH� WKH� GRFXPHQW�FRQWDLQLQJ� WKH�H[FOXVLRQ�FODXVH�XQWLO�DIWHU� WKH�FRQFOXVLRQ�RI� WKH�FRQWUDFW�� WKH�FODXVH�KDG�EHHQ�LQFRUSRUDWHG�LQWR�WKH�FRQWUDFW�DV�D�UHVXOW�RI�D�UHJXODU�FRXUVH�RI�GHDOLQJV�EHWZHHQ�WKH�SDUWLHV�RYHU�WKH�\HDUV���7KH�GHIHQGDQW�KDG�UHFHLYHG�VLPLODU�GRFXPHQWV�RQ�SUHYLRXV�RFFDVLRQV�DQG�KH�ZDV�QRZ�ERXQG�E\�WKH�WHUPV�FRQWDLQHG�LQ�WKHP�
0F&XWFKHRQ�Y�0DF%UD\QH >����@���:/5����
([FOXVLRQ�FODXVHV�ZHUH� FRQWDLQHG� LQ� ���SDUDJUDSKV�RI� VPDOO� SULQW� FRQWDLQHG�LQVLGH�DQG�RXWVLGH�D�IHUU\�ERRNLQJ�RIILFH�DQG�LQ�D�µULVN�QRWH¶�ZKLFK�SDVVHQJHUV�VRPHWLPHV�VLJQHG�� �7KH�H[FOXVLRQ�FODXVHV�ZHUH�KHOG�QRW� WR�EH� LQFRUSRUDWHG���7KHUH� ZDV� QR� FRXUVH� RI� FRQGXFW� EHFDXVH� WKHUH� ZDV� QR� FRQVLVWHQF\� RI�GHDOLQJ�
+ROOLHU�Y�5DPEOHU�0RWRUV >����@���$%���
7KH�SODLQWLII�KDG�XVHG�WKH�GHIHQGDQW�JDUDJH�WKUHH�RU�IRXU�WLPHV�RYHU�ILYH�\HDUV�DQG�RQ�VRPH�RFFDVLRQV�KDG�VLJQHG�D�FRQWUDFW��ZKLFK�H[FOXGHG�WKH�GHIHQGDQWV�IURP�OLDELOLW\�IRU�GDPDJH�E\�ILUH���2Q�WKLV�RFFDVLRQ�QRWKLQJ�ZDV�VLJQHG�DQG�WKH�SODLQWLII
V�FDU�ZDV�EDGO\�GDPDJHG� LQ�D� ILUH�� � ,W�ZDV�KHOG� WKDW� WKHUH�ZDV�QRW�D�UHJXODU� FRXUVH� RI� GHDOLQJ�� WKHUHIRUH� WKH� GHIHQGDQWV� ZHUH� OLDEOH�� � 7KH� FRXUW�UHIHUUHG� WR�+DUGZLFN� *DPH� )DUP� Y� 6XIIRON� $JULFXOWXUDO� 3RXOWU\� 3URGXFHUV�$VVRFLDWLRQ ������� LQ� ZKLFK�PRUH� WKDQ� ���� QRWLFHV� KDG� EHHQ� JLYHQ� RYHU� D�SHULRG�RI�WKUHH�\HDUV��ZKLFK�GLG�DPRXQW�WR�D FRXUVH�RI�GHDOLQJ�
%ULWLVK�&UDQH�+LUH�Y�,SVZLFK�3ODQW�+LUH >����@�4%����
%RWK�SDUWLHV�ZHUH�FRPSDQLHV�HQJDJHG�LQ�KLULQJ�RXW�HDUWK�PRYLQJ�HTXLSPHQW���7KH�SODLQWLIIV�VXSSOLHG�D�FUDQH�WR�WKH�GHIHQGDQWV�RQ�WKH�EDVLV�RI�D�WHOHSKRQH�FRQWUDFW�PDGH� TXLFNO\�� ZLWKRXW� PHQWLRQLQJ� FRQGLWLRQV� RI� KLUH�� � 7KH� SODLQWLIIV�ODWHU� VHQW� D� FRS\� RI� WKHLU� FRQGLWLRQV� EXW� EHIRUH� WKH� GHIHQGDQWV� FRXOG� VLJQ�WKHP��WKH�FUDQH�VDQN�LQ�PDUVK\�JURXQG���7KH�FRQGLWLRQV��ZKLFK�ZHUH�VLPLODU�WR�WKRVH�XVHG�E\�DOO�ILUPV�LQ�WKH�EXVLQHVV��VDLG�WKDW�WKH�KLUHU�VKRXOG�LQGHPQLI\�WKH�RZQHU�IRU�DOO�H[SHQVHV�LQ�FRQQHFWLRQ�ZLWK�XVH�
7KH�FRXUW�KHOG�WKDW�WKH�WHUPV�ZRXOG�EH�LQFRUSRUDWHG�LQWR�WKH�FRQWUDFW��QRW�E\�D�FRXUVH�RI�GHDOLQJ��EXW�EHFDXVH�WKHUH�ZDV�D�FRPPRQ�XQGHUVWDQGLQJ�EHWZHHQ�WKH�SDUWLHV��ZKR�ZHUH�LQ�WKH�VDPH�OLQH�RI�EXVLQHVV��WKDW�DQ\�FRQWUDFW�ZRXOG�EH�RQ� WKHVH� VWDQGDUG� WHUPV�� � 7KH� GHIHQGDQWV� ZHUH� OLDEOH� IRU� WKH� H[SHQVH�LQYROYHG�LQ�UHFRYHULQJ�WKH�FUDQH�
$GOHU�Y�'LFNLQVRQ >����@���$OO�(5����
7KH� SODLQWLII� ZDV� D� SDVVHQJHU� RQ� D� 3� 	� 2� VKLS� XQGHU� D� FRQWUDFW� ZKLFK�H[FOXGHG� WKH� OLDELOLW\� RI� HPSOR\HHV� IRU� QHJOLJHQFH�� � 7KH� SODLQWLII� IHOO� RII�WKH�JDQJSODQN�GXH�WR�WKH�QHJOLJHQFH�RI�HPSOR\HHV�DQG�VXHG�WKH�FDSWDLQ���,W�ZDV�KHOG�E\�WKH�&RXUW�RI�$SSHDO�WKDW�WKH�FDSWDLQ�ZDV�D�WKLUG�SDUW\�DV�UHJDUGV�WKH�FRQWUDFW�EHWZHHQ�WKH�SODLQWLII�DQG�3�	�2�DQG�FRXOG�QRW�UHO\�RQ�WKH�H[FOXVLRQ�FODXVH�LQ�WKH�FRQWUDFW�
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6FUXWWRQV�/WG�Y�0LGODQG�6LOLFRQHV >����@�$&����
$� VKLSSLQJ� FRPSDQ\� �WKH� FDUULHU�� DJUHHG� WR� VKLS� D� GUXP� RI� FKHPLFDOV�EHORQJLQJ�WR�WKH�SODLQWLIIV�� �7KH�FRQWUDFW�RI�FDUULDJH� OLPLWHG�WKH� OLDELOLW\�RI� WKH�FDUULHU� IRU� GDPDJH� WR� ����� SHU� SDFNDJH�� � 7KH� GUXP� ZDV� GDPDJHG� E\� WKH�QHJOLJHQFH�RI�WKH�GHIHQGDQWV��D�ILUP�RI�VWHYHGRUHV��ZKR�KDG�EHHQ�HQJDJHG�E\�WKH�FDUULHUV� WR�XQORDG�WKH�VKLS�� �7KH�SODLQWLIIV�VXHG�WKH�GHIHQGDQWV� LQ� WRUW� IRU�WKH� IXOO� H[WHQW� RI� WKH� GDPDJH�� ZKLFK� DPRXQWHG� WR� ������ � 7KH� GHIHQGDQWV�FODLPHG� WKH�SURWHFWLRQ�RI� WKH� OLPLWDWLRQ� FODXVH�� � 7KH�+RXVH� RI� /RUGV�KHOG� LQ�IDYRXU� RI� WKH� SODLQWLIIV�� � 7KH� GHIHQGDQWV� ZHUH� QRW� SDUWLHV� WR� WKH� FRQWUDFW� RI�FDUULDJH�DQG�VR�WKH\�FRXOG�QRW�WDNH�DGYDQWDJH�RI�WKH�OLPLWDWLRQ�FODXVH�
$QGUHZV�Y�+RSNLQVRQ >����@���4%����
7KH� SODLQWLII� VDZ� D� FDU� LQ� WKH� GHIHQGDQW
V� JDUDJH�� ZKLFK� WKH� GHIHQGDQW�GHVFULEHG�DV�IROORZV��³,W
V�D�JRRG�OLWWOH�EXV���,�ZRXOG�VWDNH�P\�OLIH�RQ�LW����7KH�SODLQWLII� DJUHHG� WR� WDNH� LW� RQ� KLUH�SXUFKDVH� DQG� WKH� GHIHQGDQW� VROG� LW� WR� D�ILQDQFH�FRPSDQ\�ZKR�PDGH�D K�S�DJUHHPHQW�ZLWK�WKH�SODLQWLII���:KHQ�WKH�FDU�ZDV� GHOLYHUHG� WKH� SODLQWLII� VLJQHG� D� QRWH� VD\LQJ� KH� ZDV� VDWLVILHG� DERXW� LWV�FRQGLWLRQ���6KRUWO\�DIWHUZDUGV��GXH�WR�D�GHIHFW�LQ�WKH�VWHHULQJ��WKH�FDU�FUDVKHG���7KH� SODLQWLII� ZDV� VWRSSHG� IURP� VXLQJ� WKH� ILQDQFH FRPSDQ\� EHFDXVH� RI� WKH�GHOLYHU\�QRWH�EXW�KH�VXHG�WKH�GHIHQGDQW�
,W� ZDV� KHOG� WKDW� WKHUH� ZDV� D� FROODWHUDO� FRQWUDFW� ZLWK� WKH� GHIHQGDQW� ZKR�SURPLVHG�WKH�FDU�ZDV�LQ�JRRG�FRQGLWLRQ�DQG�LQ�UHWXUQ�WKH�SODLQWLII�SURPLVHG�WR�PDNH�WKH�K�S�DJUHHPHQW���7KHUHIRUH�WKH�GHIHQGDQW�ZDV�OLDEOH�
%ULWLVK�5RDG�6HUYLFHV�Y�$UWKXU�&UXWFKOH\�/WG >����@���$OO�(5����
%56�GHOLYHUHG�ZKLVN\� WR�$&
V�ZDUHKRXH�� � %56
V� GULYHU� JDYH�$&�D� GHOLYHU\�QRWH�ZKLFK�FRQWDLQHG�%56
�FRQGLWLRQV���$&�VWDPSHG�WKH�QRWH�³5HFHLYHG�XQGHU�$&
V�FRQGLWLRQV´�� �7KH�ZKLVN\�ZDV�VWROHQ�� � ,W�ZDV�KHOG�WKDW�$&�VWDPSLQJ�WKH�GHOLYHU\�QRWH�ZDV�D�FRXQWHU�RIIHU�ZKLFK�ZDV�DFFHSWHG�E\�%56�KDQGLQJ�RYHU�WKH�ZKLVN\���7KH�FRQWUDFW�ZDV�PDGH�RQ�$&
V�FRQGLWLRQV�

%���,17(535(7$7,21
%DOGU\�Y�0DUVKDOO >����@���.%����
7KH�SODLQWLII�DVNHG� WKH�GHIHQGDQWV��ZKR�ZHUH�PRWRU�GHDOHUV�� WR�VXSSO\�D�FDU�WKDW�ZRXOG�EH�VXLWDEOH�IRU�WRXULQJ�SXUSRVHV���7KH�GHIHQGDQWV�UHFRPPHQGHG�D�%XJDWWL�� ZKLFK� WKH� SODLQWLII� ERXJKW�� � 7KH� ZULWWHQ� FRQWUDFW� H[FOXGHG� WKH�GHIHQGDQW
V� OLDELOLW\� IRU� DQ\� ³JXDUDQWHH� RU� ZDUUDQW\�� VWDWXWRU\� RU� RWKHUZLVH����7KH�FDU�WXUQHG�RXW�WR�EH�XQVXLWDEOH�IRU�WKH�SODLQWLII
V�SXUSRVHV��VR�KH�UHMHFWHG�LW�DQG�VXHG�WR�UHFRYHU�ZKDW�KH�KDG�SDLG�
7KH� &RXUW� RI� $SSHDO� KHOG� WKDW� WKH� UHTXLUHPHQW� WKDW� WKH� FDU� EH� VXLWDEOH� IRU�WRXULQJ�ZDV�D�FRQGLWLRQ�� 6LQFH�WKH�FODXVH�GLG�QRW�H[FOXGH�OLDELOLW\�IRU�EUHDFK�RI�D�FRQGLWLRQ��WKH�SODLQWLII�ZDV�QRW�ERXQG�E\�LW�
+RXJKWRQ�Y�7UDIDOJDU�,QVXUDQFH >����@���$OO�(5�����
7KH� SODLQWLII
V� PRWRU� LQVXUDQFH� SROLF\� SURYLGHG� WKDW� WKH� GHIHQGDQW� LQVXUHUV�ZRXOG�QRW�EH�OLDEOH�� LI� WKH�SODLQWLII�FDUULHG�DQ�³H[FHVV�ORDG����7KH�SODLQWLII�KDG�DQ�DFFLGHQW�ZKLOH�FDUU\LQJ�VL[�SHRSOH�LQ�D�ILYH�VHDWHU�FDU���7KH�&RXUW�RI�$SSHDO�KHOG� WKDW� WKH� WHUP� ³H[FHVV� ORDG�� FRXOG�PHDQ� HLWKHU� WRR�PDQ\� SHRSOH�RU� WRR�PXFK� ZHLJKW�� � ,W� ZDV� JLYHQ� WKH� ODWWHU PHDQLQJ�� ZKLFK� PHDQW� WKDW� WKH�GHIHQGDQWV�ZHUH�OLDEOH�RQ�WKH�SROLF\�
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:KLWH�Y�-RKQ�:DUZLFN >����@���:/5�����
7KH� SODLQWLII� KLUHG� D� WUDGHPDQ
V� F\FOH� IURP� WKH� GHIHQGDQWV�� � 7KH� ZULWWHQ�DJUHHPHQW� VWDWHG� WKDW� ³1RWKLQJ� LQ� WKLV� DJUHHPHQW� VKDOO� UHQGHU� WKH� RZQHUV�OLDEOH� IRU� DQ\� SHUVRQDO� LQMXU\��� �:KLOH� WKH� SODLQWLII� ZDV� ULGLQJ� WKH� F\FOH�� WKH�VDGGOH� WLOWHG� IRUZDUG�DQG�KH�ZDV� LQMXUHG�� �7KH�GHIHQGDQWV�PLJKW�KDYH�EHHQ�OLDEOH�LQ�WRUW��IRU�QHJOLJHQFH��DV�ZHOO�DV�LQ�FRQWUDFW���7KH�&RXUW�RI�$SSHDO�KHOG�WKDW� WKH� DPELJXRXV� ZRUGLQJ� RXW� RI� WKH� H[FOXVLRQ� FODXVH� ZRXOG� HIIHFWLYHO\�SURWHFW� WKH� GHIHQGDQWV� IURP� WKHLU� VWULFW� FRQWUDFWXDO� OLDELOLW\�� EXW� LW� ZRXOG� QRW�H[HPSW�WKHP�IURP�OLDELOLW\�LQ�QHJOLJHQFH�
*O\QQ�Y�0DUJHWVRQ >����@�$&����
&DUULHUV� DJUHHG� WR� WDNH� RUDQJHV� IURP�0DODJD� WR� /LYHUSRRO� XQGHU� D� FRQWUDFW�ZKLFK�DOORZHG�WKH�VKLS�WR�FDOO�DW�DQ\�SRUW�LQ�(XURSH�RU�$IULFD���7KH�VKLS�VDLOHG����� PLOHV� HDVW� IURP� 0DODJD� WR� SLFN� XS� DQRWKHU� FDUJR�� � :KHQ� LW� DUULYHG� LQ�/LYHUSRRO�WKH�RUDQJHV�KDG�JRQH�EDG���7KH�GHIHQGDQWV�DWWHPSWHG�WR�UHO\RQ�DQ�H[FOXVLRQ� FODXVH�� � 7KH� +RXVH� RI� /RUGV� KHOG� WKDW� WKH� PDLQ� SXUSRVH� ZDV� WR�GHOLYHU�D�SHULVKDEOH�FDUJR�RI�RUDQJHV�WR�/LYHUSRRO�DQG� LQ� WKH� OLJKW�RI� WKLV� WKH�ZLGH�ZRUGV�RI�WKH�FODXVH�FRXOG�EH�LJQRUHG�DQG�WKH�VKLS�FRXOG�RQO\�FDOO�DW�SRUWV�HQ�URXWH���7KHUHIRUH�WKH�FDUULHUV�ZHUH�OLDEOH�
(YDQV�Y�$QGUHD�0HU]DULR >����@���:/5�����
7KH� SODLQWLIIV� KDG� LPSRUWHG�PDFKLQHV� IURP� ,WDO\� IRU�PDQ\� \HDUV� DQG� IRU� WKLV�SXUSRVH� WKH\� XVHG� WKH� VHUYLFHV� RI� WKH� GHIHQGDQWV�� ZKR� ZHUH� IRUZDUGLQJ�DJHQWV���7KH�SODLQWLIIV�ZHUH�RUDOO\ SURPLVHG�E\�WKH�GHIHQGDQWV�WKDW�WKHLU�JRRGV�ZRXOG� FRQWLQXH� WR� EH� VWRZHG� EHORZ� GHFN�� � 2Q� RQH� RFFDVLRQ�� WKH� SODLQWLII
V�FRQWDLQHU�ZDV�VWRUHG�RQ�GHFN�DQG�LW�ZDV�ORVW�ZKHQ�LW�VOLG�RYHUERDUG�
7KH�&RXUW�RI�$SSHDO�KHOG�WKDW�WKH�GHIHQGDQWV�FRXOG�QRW�UHO\�RQ�DQ�H[HPSWLRQ�FODXVH�FRQWDLQHG�LQ�WKH�VWDQGDUG�FRQGLWLRQV�RI�WKH�IRUZDUGLQJ�WUDGH��RQ�ZKLFK�WKH�SDUWLHV�KDG�FRQWUDFWHG��EHFDXVH�LW�ZDV�UHSXJQDQW�WR�WKH�RUDO�SURPLVH�WKDW�KDG�EHHQ�JLYHQ�� �7KH�RUDO�DVVXUDQFH�WKDW�JRRGV�ZRXOG�EH�FDUULHG� LQVLGH�WKH�VKLS�ZDV�SDUW�RI WKH�FRQWUDFW�DQG�ZDV�KHOG� WR�RYHUULGH� WKH�ZULWWHQ�H[FOXVLRQ�FODXVH�

&���7+(�81)$,5�&2175$&7�7(506�$&7�����
3HWHU�6\PPRQV�	�&R�Y�&RRN �����������1/-����
7KH� SODLQWLII� ILUP� RI� VXUYH\RUV� ERXJKW� D� VHFRQG�KDQG� 5ROOV� 5R\FH� IURP� WKH�GHIHQGDQWV�ZKLFK�GHYHORSHG�VHULRXV�GHIHFWV�DIWHU���������,W�ZDV�KHOG�WKDW�WKH�ILUP�ZDV�DFWLQJ�DV�D�FRQVXPHU�DQG�WKDW�WR�EX\�LQ�WKH�FRXUVH�RI�D�EXVLQHVV�µWKH�EX\LQJ� RI� FDUV� PXVW� IRUP� DW� WKH� YHU\� OHDVW� DQ� LQWHJUDO� SDUW� RI� WKH� EX\HU¶V�EXVLQHVV�RU�D�QHFHVVDU\� LQFLGHQWDO� WKHUHWR¶�� � ,W�ZDV�HPSKDVLVHG� WKDW�RQO\� LQ�WKRVH�FLUFXPVWDQFHV�FRXOG� WKH�EX\HU�EH�VDLG� WR�EH�RQ�HTXDO� IRRWLQJ�ZLWK�KLV�VHOOHU�LQ�WHUPV�RI�EDUJDLQLQJ�VWUHQJWK�
5�	�%�&XVWRPV�%URNHUV�Y�8QLWHG�'RPLQLRQ�7UXVWV�/WG >����@���:/5����
7KH� SODLQWLII� FRPSDQ\�� ZKLFK� ZDV� D� VKLSSLQJ� DJHQF\�� ERXJKW� D� FDU� IRU� D�GLUHFWRU� WR�EH�XVHG� LQ�EXVLQHVV�DQG�SULYDWH�XVH�� � ,W�KDG�ERXJKW�FDUV�RQFH�RU�WZLFH�EHIRUH���7KH�VDOH�ZDV�DUUDQJHG�E\�WKH�GHIHQGDQW�ILQDQFH�FRPSDQ\���7KH�FRQWUDFW�H[FOXGHG�WKH�LPSOLHG�FRQGLWLRQV�DERXW�PHUFKDQWDEOH�TXDOLW\���7KHFDU�OHDNHG�EDGO\�
,W�ZDV�KHOG�E\�WKH�&RXUW�RI�$SSHDO�WKDW�ZKHUH�D�WUDQVDFWLRQ�ZDV�RQO\�LQFLGHQWDO�WR�D�EXVLQHVV�DFWLYLW\��D�GHJUHH�RI�UHJXODULW\�ZDV�UHTXLUHG�EHIRUH�D�WUDQVDFWLRQ�FRXOG�EH�VDLG�WR�EH�DQ�LQWHJUDO�SDUW�RI�WKH�EXVLQHVV�FDUULHG�RQ�DQG�VR�HQWHUHG�LQWR�LQ�WKH�FRXUVH�RI�WKDW�EXVLQHVV���6LQFH�KHUH�WKH�FDU�ZDV�RQO\�WKH�VHFRQG�RU�WKLUG� YHKLFOH� DFTXLUHG� E\� WKH� SODLQWLIIV�� WKHUH� ZDV� QRW� D� VXIILFLHQW� GHJUHH� RI�UHJXODULW\� FDSDEOH� RI� HVWDEOLVKLQJ� WKDW� WKH� FRQWUDFW� ZDV� DQ\WKLQJ�PRUH� WKDQ�
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SDUW�RI�D�FRQVXPHU�WUDQVDFWLRQ���7KHUHIRUH��WKLV�ZDV�D�FRQVXPHU�VDOH�DQG�WKH�LPSOLHG�FRQGLWLRQV�FRXOG�QRW�EH�H[FOXGHG�
6PLWK�Y�(ULF�%XVK >����@���$OO�(5����
7KH� SODLQWLII� DSSOLHG� WR� D� EXLOGLQJ� VRFLHW\� IRU� D� PRUWJDJH� DQG� VLJQHG� DQ�DSSOLFDWLRQ� IRUP�ZKLFK�VWDWHG� WKDW�D�FRS\�RI� WKH�VXUYH\� UHSRUW�DQG�YDOXDWLRQ�ZRXOG�EH�JLYHQ�WR�WKH�SODLQWLII���7KH�IRUP�FRQWDLQHG�D�GLVFODLPHU�WR�WKH�HIIHFW�WKDW�QHLWKHU�WKH�VRFLHW\�QRU�LWV�VXUYH\RU�ZDUUDQWHG�WKDW�WKH�UHSRUW�DQG�YDOXDWLRQ�ZRXOG�EH�DFFXUDWH��DQG�WKDW�WKH\�ZRXOG�EH�VXSSOLHG�ZLWKRXW�DQ\�DFFHSWDQFH�RI�UHVSRQVLELOLW\�� � 7KH� UHSRUW� LWVHOI� FRQWDLQHG� D� VLPLODU� GLVFODLPHU�� � 7KH� UHSRUW�VWDWHG�WKDW�QR�HVVHQWLDO�UHSDLUV�ZHUH�UHTXLUHG���2Q�WKH�VWUHQJWK�RI�WKDW�UHSRUW��DQG� ZLWKRXW� REWDLQLQJ� DQ� LQGHSHQGHQW� VXUYH\�� WKH� SODLQWLII� SXUFKDVHG� WKH�KRXVH���7KH�VXUYH\RU�QHJOLJHQWO\�IDLOHG�WR�FKHFN�WKDW�D�FKLPQH\�EUHDVW�ZKLFK�KDG�EHHQ�UHPRYHG�ZDV�SURSHUO\�VXSSRUWHG���:KHQ�WKH�FKLPQH\�FROODSVHG�WKH�SODLQWLII�VXHG�WKH�YDOXHU�
7KH� +RXVH� RI� /RUGV� KHOG� WKDW� D� YDOXHU� ZKR� YDOXHG� D� KRXVH� IRU� D� EXLOGLQJ�VRFLHW\� RZHG� D� GXW\� RI� FDUH� WR� WKH� SXUFKDVHU� RI� WKH� KRXVH�� � +RZHYHU�� WKH�YDOXHU� FRXOG� GLVFODLP� OLDELOLW\� WR� H[HUFLVH� UHDVRQDEOH� VNLOO� DQG� FDUH� E\� DQ�H[SUHVV�H[FOXVLRQ�FODXVH��EXW�VXFK�D�GLVFODLPHU�KDG�WR�VDWLVI\�WKH�UHTXLUHPHQW�RI� UHDVRQDEOHQHVV� LQ�V�����RI�8&7$������� � ,Q� WKLV�FDVH�� LW�ZRXOG�QRW�EH� IDLU�DQG� UHDVRQDEOH� WR� LPSRVH�RQ� WKH�SXUFKDVHU� WKH� ULVN�RI� ORVV�DULVLQJ� IURP� WKH�LQFRPSHWHQFH�RU�FDUHOHVVQHVV�RQ�WKH�SDUW�RI�WKH�YDOXHU���7KH�GLVFODLPHU�ZDV��WKHUHIRUH��QRW�HIIHFWLYH�WR�H[FOXGH�OLDELOLW\�IRU�WKH�QHJOLJHQFH�RI�WKH�YDOXHU�
/RUG� *ULIILWKV� VDLG� WKDW� LW� ZDV� LPSRVVLEOH� WR� GUDZ� XS� DQ H[KDXVWLYH� OLVW� RI�IDFWRUV�WR�EH�WDNHQ�LQWR�DFFRXQW�LQ�GHFLGLQJ�ZKHWKHU�DQ�H[FOXVLRQ�FODXVH�PHW�WKH� UHTXLUHPHQW� RI� UHDVRQDEOHQHVV�� EXW� FHUWDLQ� PDWWHUV� VKRXOG� DOZD\V� EH�FRQVLGHUHG���7KHVH�ZHUH��� :HUH�WKH�SDUWLHV�RI�HTXDO�EDUJDLQLQJ�SRZHU"�� ,Q�WKH�FDVH�RI�DGYLFH��ZRXOG�LW�KDYH�EHHQ�UHDVRQDEO\�SUDFWLFDEOH�WR�REWDLQ� WKH� DGYLFH� IURP� DQ� DOWHUQDWLYH� VRXUFH�� WDNLQJ� LQWR� DFFRXQW�FRQVLGHUDWLRQV�RI�FRVWV�DQG�WLPH"�� +RZ�GLIILFXOW� LV�WKH�WDVN�EHLQJ�XQGHUWDNHQ�IRU�ZKLFK�OLDELOLW\� LV�EHLQJ�H[FOXGHG"�� :KDW�DUH�WKH�SUDFWLFDO�FRQVHTXHQFHV�RI�WKH�GHFLVLRQ�RQ�WKH�TXHVWLRQ�RI�UHDVRQDEOHQHVV"��7KLV�LQYROYHV�WKH�VXP�RI�PRQH\�DW�VWDNH�DQG�WKH�DELOLW\�RI�WKH�SDUWLHV�WR�EHDU�WKH�ORVV��ZKLFK�UDLVHV�WKH�TXHVWLRQ�RI�LQVXUDQFH�
,Q�WKLV�FDVH������WKH�SXUFKDVHU�FRXOG�QRW�REMHFW�WR�WKH�FODXVH������WKH�SXUFKDVHU�ZDV�EX\LQJ�D�PRGHVW�KRXVH�DQG�FRXOG�QRW�DIIRUG�D�VHFRQG�VXUYH\������WKH�WDVN�RI�WKH�VXUYH\RU�ZDV�IDLUO\�VLPSOH�DQG�H[FOXGLQJ�OLDELOLW\�ZDV�XQUHDVRQDEOH��DQG�����WKH�YDOXHU�ZDV�EHWWHU�DEOH�WR�EHDU�WKH�ORVV�
$LOVD�&UDLJ�)LVKLQJ�&R�Y�0DOYHUQ�)LVKLQJ�&R >����@���$OO�(5����
$&)� HQJDJHG� 6HFXULFRU� WR� ZDWFK� WKHLU� VKLS� LQ� D� KDUERXU�� � 7KH� FRQWUDFW�SURYLGHG�WKDW�6HFXULFRU
V�OLDELOLW\�ZDV�³QRW�WR�H[FHHG��������LQ�UHVSHFW�RI�DQ\�RQH� FODLP� QRW� UHODWHG� WR� ILUH� RU� WKHIW��� � 2QH� QLJKW� 6HFXULFRU
V� JXDUG� GLG� QRW�ERWKHU�SDWUROOLQJ�DQG�$&)
V�VKLS�KLW�0)
V�VKLS�DQG�ERWK�VKLSV�VDQN�
7KH�+RXVH�RI�/RUGV�KHOG� WKDW�D�FODXVH� OLPLWLQJ� UDWKHU� WKDQ�H[FOXGLQJ� OLDELOLW\�VKRXOG� QRW� EH MXGJHG� E\� WKH� ³VSHFLDOO\� H[DFWLQJ� VWDQGDUGV�� DSSOLHG� WR�H[FOXVLRQ� FODXVHV�� � +HUH� WKH� FODXVH� ZDV� FOHDU� DQG� 6HFXULFRU
V� OLDELOLW\� ZDV�OLPLWHG�WR�WKH�DPRXQW�VWDWHG�
*HRUJH�0LWFKHOO�Y�)LQQH\�/RFN�6HHGV�/WG >����@���$OO�(5����
7KH�SODLQWLII� IDUPHU�ERXJKW�FDEEDJH�VHHGV�IURP�WKH�GHIHQGDQW�QDWLRQDO�VHHG�FRPSDQ\���7KH�SODLQWLII�SODQWHG�WKH�VHHG�EXW� WKH�VHHG�ZDV�GHIHFWLYH�DQG�WKH�FURS� ZDV� D� WRWDO� IDLOXUH�� � 7KH� SODLQWLII� FODLPHG� RYHU� �������� GDPDJHV� IRU�EUHDFK�RI�FRQWUDFW��EDVHG�RQ�WKH�ORVV�RI�WKH�FURS���7KH�GHIHQGDQWV�DWWHPSWHG�
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WR�UHO\�RQ�D�FODXVH�LQ�WKH�FRQWUDFW�ZKLFK�SXUSRUWHG�WR�OLPLW�WKHLU�OLDELOLW\�WR�WKH�FRVW�RI�WKH�VHHGV�DW���������
7KH�+RXVH�RI�/RUGV�KHOG�WKDW�DOWKRXJK�WKH�FODXVH�ZDV�SDUW�RI�WKH�DJUHHPHQW�DQG�FRYHUHG�WKLV�HYHQW�� LW�ZDV�KRZHYHU��XQUHDVRQDEOH�� �7KH�UHDVRQV�IRU� WKLV�ZHUH��WKDW�LW�DSSHDUHG�WKDW�WKH�QRUPDO�SUDFWLFH�RI�WKH�VHOOHU�ZDV�QRW�WR�UHO\�RQ�WKH� OLPLWDWLRQ� FODXVH�� EXW� WR� QHJRWLDWH� VHWWOHPHQWV� RI� UHDVRQDEOH� FODLPV�� WKH�EUHDFK�ZDV�GXH�WR�WKH�VHOOHU
V�QHJOLJHQFH��DQG�WKH�VHOOHU�FRXOG�KDYH� LQVXUHG�DJDLQVW�WKH�ORVV�ZLWKRXW�PDWHULDOO\�UDLVLQJ�KLV�FKDUJHV�
6W�$OEDQV�'LVWULFW�&RXQFLO�Y�,&/ >����@���$OO�(5����
$�FRPSXWHU�ILUP�ZDV�VXHG�E\�WKH�ORFDO�DXWKRULW\�WKDW�KDG�KLUHG�WKHP�WR�DVVHVV�SRSXODWLRQ� ILJXUHV� RQ� ZKLFK� WR� EDVH� FRPPXQLW\� FKDUJHV�� � 7KH VWDQGDUG�FRQWUDFW� XVHG� E\� WKH� FRPSXWHU� ILUP� FRQWDLQHG� D� OLPLWDWLRQ� FODXVH� UHVWULFWLQJ�OLDELOLW\� WR� ���������� � 7KH� GDWDEDVH� VXSSOLHG� WR� WKH� SODLQWLIIV� ZDV� VHULRXVO\�LQDFFXUDWH� DQG� UHVXOWHG� XOWLPDWHO\� LQ� WKH� ORFDO� DXWKRULW\� VXVWDLQLQJ� D� ORVV� RI�����P�� �7KH�MXGJH�DW� ILUVW� LQVWDQFH�KDG�KHOG� WKDW� WKLV�FODXVH�ZDV� LQHIIHFWLYH�EHFDXVH�LW�IDLOHG�WKH�UHDVRQDEOHQHVV�WHVW�LQ�8&7$��������6RPH�RI�WKH�IDFWRUV�WKDW� OHG� WR� WKLV� ILQGLQJ� ZHUH� DV� IROORZV�� � ���� WKH� SDUWLHV� ZHUH� RI� XQHTXDO�EDUJDLQLQJ� SRZHU�� ���� WKH� ILJXUH� RI� ���������PD[LPXP� OLDELOLW\�ZDV� VPDOO� LQ�UHODWLRQ�WR�WKH�SRWHQWLDO�ULVN�DQG�WKH�DFWXDO�ORVV�LQ�WKH�FDVH������WKH�GHIHQGDQWV�KHOG� DQ� DJJUHJDWH� RI� ���P� LQVXUDQFH� FRYHU� ZRUOG�ZLGH�� DQG� ���� WKH�GHIHQGDQWV�ZHUH� LQ� D� EHWWHU� SRVLWLRQ� WR� LQVXUH� �LQGHHG� KDG� GRQH�VR� DQG� QRGRXEW�SDVVHG�WKH�FRVW�RQ�WR�WKHLU�FXVWRPHUV��
,Q� WKH� &RXUW� RI� $SSHDO� ,&/� KDG� WZR� DUJXPHQWV��)LUVW WKH\� DUJXHG� WKDW� WKH�&RXQFLO�GLG�QRW�³GHDO��RQ�,&/
V�ZULWWHQ�VWDQGDUG�WHUPV�RI�EXVLQHVV��VLQFH�WKH�&RXQFLO�KDG�QHJRWLDWHG�RYHU�WKH�WHUP�RI�WKH�FRQWUDFW�EHIRUH�HQWHULQJ�LW���7KLV�IDLOHG�EHFDXVH��LW�ZDV�KHOG��WKDW�D�SDUW\�³GHDOV��ZKHQ�KH�HQWHUV�WKH�FRQWUDFW��LUUHVSHFWLYH�RI�ZKHWKHU�WKHUH�KDG�EHHQ�SULRU�QHJRWLDWLRQV���)XUWKHUPRUH��,&/
V�JHQHUDO� FRQGLWLRQV� UHPDLQHG� HIIHFWLYHO\� XQWRXFKHG� DW� WKH� HQG� RI� WKH�QHJRWLDWLRQV���6HFRQGO\��WKH\�DUJXHG�� DJDLQ�XQVXFFHVVIXOO\�� WKDW�WKH�FODXVH�VDWLVILHG�WKH�UHDVRQDEOHQHVV�WHVW�� �7KH�&RXUW�RI�$SSHDO�� UHLWHUDWHG�ZKDW�ZDV�VDLG�E\� WKH�+RXVH�RI�/RUGV� LQ�*HRUJH�0LWFKHOO� Y�)LQQH\�/RFN�6HHGV�� WR� WKH�HIIHFW�WKDW�WKH�WULDO�MXGJH�LQ�EDODQFLQJ�WKH�YDULRXV�IDFWRUV�LQ�GHFLGLQJ�WKH�WHVW�RI�UHDVRQDEOHQHVV� LV� VDWLVILHG� LV� GRLQJ� VRPHWKLQJ� YHU\� FORVH� WR� H[HUFLVLQJ� D�GLVFUHWLRQ�
1RWH��+RZHYHU��WKH�DPRXQW�RI�GDPDJHV�ZDV�UHGXFHG�
6WHZDUW�*LOO�Y�+RUDWLR�0\HU >����@���$OO�(5����
7KH�SODLQWLII�PDGH�D�FRQWUDFW�WR�SURYLGH�D�FRQYH\RU�V\VWHP�IRU�WKH�GHIHQGDQW��ZLWK�SD\PHQW�E\� LQVWDOPHQWV�� �7KH�SODLQWLIIV�FODLPHG�WKH� ODVW�����EXW�DV� WKH�FRQYH\RU� KDG� IDXOWV�� WKH� GHIHQGDQW� ZLVKHG� WR� VHW� RII� LWV� FODLP� DJDLQVW� WKH�SD\PHQW�� � 7KH� SODLQWLII
V� VWDQGDUG� WHUPV SURYLGHG� WKDW� FXVWRPHUV� FRXOG� QRW�ZLWKKROG� SD\PHQW� EHFDXVH� RI� DQ\� ³SD\PHQW�� FUHGLW�� VHW�RII�� FRXQWHUFODLP��DOOHJDWLRQ�RI�LQFRUUHFW�RU�GHIHFWLYH�JRRGV�RU�DQ\�RWKHU�UHDVRQ�ZKDWVRHYHU��
7KH�&RXUW�RI�$SSHDO�KHOG�WKDW�WKH�FODXVH�ZDV�QRW�ZLWKLQ�V��EXW�DV�LW�UHVWULFWHG�UHPHGLHV� LW� ZDV� ZLWKLQ� V��� �V������E���� � ,W� ZDV� VXEMHFW� WR� WKH� WHVW� RI�UHDVRQDEOHQHVV� DQG� UHDGLQJ� WKH� FODXVH� DV� D� ZKROH�� LW� ZDV� WRR� ZLGH� DQG�VWRSSHG� WKH� GHIHQGDQW� XVLQJ� D� JHQXLQH� VHW�RII�� � 7KH� FODXVH� ZDV� WKHUHIRUH�XQUHDVRQDEOH�DQG�WKH�SODLQWLII�FRXOG�QRW�UHO\�RQ�LW�
3KLOOLSV�3URGXFWV�Y�+\ODQG >����@���:/5����
7KH� SODLQWLII� KLUHG� DQ� H[FDYDWRU� IURP� WKH� VHFRQG� GHIHQGDQWV� RQ� WKH� ODWWHU
V�VWDQGDUG� WHUPV� ZKLFK� SURYLGHG� WKDW� WKH� GULYHU� VKRXOG� EH� UHJDUGHG� DV�HPSOR\HG� E\� WKH� SODLQWLII�� WKH� SODLQWLII� WKHUHE\� UHPDLQLQJ� OLDEOH� IRU� DQ\� ORVV�DULVLQJ�IURP�WKH�PDFKLQH
V�XVH���7KH�GULYHU�QHJOLJHQWO\�GDPDJHG�WKH�SODLQWLII
V�IDFWRU\�ZKLOVW�FDUU\LQJ�RXW�ZRUN�DW�WKH�SODLQWLII
V�UHTXHVW�



$VLI�7XIDO

�ZZZ�ODZWHDFKHU�FR�XN

,W� ZDV� KHOG� WKDW� VHYHUDO� IDFWRUV� PHDQW� WKDW� WKH� FODXVH� IDLOHG� WR� SDVV� WKH�UHDVRQDEOHQHVV� WHVW�� ���� WKH�SODLQWLII� GLG�QRW� UHJXODUO\� KLUH�PDFKLQHU\� RI� WKLV�VRUW�ZKHUHDV�WKH�GHIHQGDQWV�ZHUH�LQ�WKH�EXVLQHVV�RI�HTXLSPHQW�KLUH�������WKH�FODXVH�ZDV�QRW� WKH�SURGXFW� RI� DQ\�QHJRWLDWLRQ�EHWZHHQ� WKH�SDUWLHV�� UDWKHU� LW�ZDV�VLPSO\�RQH�RI�WKH�GHIHQGDQW
V����VWDQGDUG�FRQGLWLRQV�������WKH�KLUH�SHULRG�ZDV�YHU\�VKRUW�DQG�WKH�SODLQWLII�KDG�QR�RSSRUWXQLW\�WR�DUUDQJH�LQVXUDQFH�FRYHU�������WKH�SODLQWLII�SOD\HG�QR�SDUW�LQ�WKH�VHOHFWLRQ�RI�WKH�GULYHU�DQG�KDG�QR�FRQWURO�RYHU�WKH�ZD\�LQ�ZKLFK�KH�SHUIRUPHG�KLV�MRE�


