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:LOVRQV�DQG�&O\GH�&RDO�/WG�Y�(QJOLVK >����@���$OO�(5����
,Q�DQ�DFWLRQ�E\�D�PLQHU�DJDLQVW�KLV�HPSOR\HUV�IRU�GDPDJHV�IRU�SHUVRQDO�LQMXU\�DOOHJHG�WR�EH�GXH�WR�WKH�QHJOLJHQFH�RI�WKH�HPSOR\HUV�LQ�WKDW�WKH\�KDG�IDLOHG�WR�SURYLGH� D� UHDVRQDEO\� VDIH� V\VWHP� RI� ZRUNLQJ� WKH� FROOLHU\�� TXHVWLRQV� ZHUH�UDLVHG�����ZKHWKHU�WKH�HPSOR\HUV�ZHUH�OLDEOH�DW�FRPPRQ�ODZ�IRU�D�GHIHFWLYH�V\VWHP� RI�ZRUNLQJ� QHJOLJHQWO\� SURYLGHG� RU� SHUPLWWHG� WR� EH� FDUULHG� RQ� E\� D�VHUYDQW� WR� ZKRP� WKH� GXW\� RI� UHJXODWLQJ� WKH� V\VWHP� RI� ZRUNLQJ� KDG� EHHQ�GHOHJDWHG�E\�WKH�HPSOR\HUV��WKH�HPSOR\HUV¶�ERDUG�RI�GLUHFWRUV�EHLQJ�XQDZDUH�RI�WKH�GHIHFW��DQG�����LI�WKH\�ZHUH�OLDEOH��ZKHWKHU�WKH�HPSOR\HUV�ZHUH�UHOLHYHG�RI� WKHLU� OLDELOLW\� LQ�YLHZ�RI� WKH�SURKLELWLRQ�FRQWDLQHG LQ� WKH�&RDO�0LQHV�$FW������� V������ DJDLQVW� WKH� RZQHU� RI� D� PLQH� WDNLQJ� DQ\� SDUW� LQ� WKH� WHFKQLFDO�PDQDJHPHQW�RI�WKH�PLQH�XQOHVV�KH�LV�TXDOLILHG�WR�EH�D�PDQDJHU�
,W�ZDV�KHOG�E\�WKH�+RXVH�RI�/RUGV� WKDW�����WKH�HPSOR\HUV�ZHUH�QRW�DEVROYHG�IURP�WKHLU�GXW\�WR�WDNH�GXH�FDUH�LQ�WKH�SURYLVLRQ�RI�D�UHDVRQDEO\�VDIH�V\VWHP�RI�ZRUNLQJ� E\� WKH�DSSRLQWPHQW�RI�D�FRPSHWHQW�SHUVRQ� WR�SHUIRUP� WKDW�GXW\���$OWKRXJK� WKH� HPSOR\HUV�PLJKW�� DQG� LQ� VRPH�HYHQWV�ZHUH� ERXQG� WR�� DSSRLQW�VRPHRQH�DV�WKHLU�DJHQW�LQ�WKH�GLVFKDUJH�RI�WKHLU�GXW\��WKH�HPSOR\HUV�UHPDLQHG�UHVSRQVLEOH�������WKH�GRFWULQH�RI�FRPPRQ�HPSOR\PHQW�GRHV�QRW�DSSO\�ZKHUH�LW�LV�SURYHG�WKDW�D�GHIHFWLYH�V\VWHP�RI�ZRUNLQJ�KDV�EHHQ�SURYLGHG���7R�SURYLGH�D�SURSHU� V\VWHP� RI�ZRUNLQJ� LV� D� SDUDPRXQW� GXW\�� DQG�� LI� LW� LV� GHOHJDWHG� E\� D�PDVWHU�WR�DQRWKHU��WKH�PDVWHU�VWLOO�UHPDLQV�OLDEOH�
/RUG�:ULJKW�VWDWHG��DW�S���$��WKDW�WKH�ZKROH�FRXUVH�RI�DXWKRULW\�FRQVLVWHQWO\�UHFRJQLVHV�D�GXW\�ZKLFK�UHVWV�RQ�WKH�HPSOR\HU��DQG�ZKLFK� LV�SHUVRQDO�WR�WKH�HPSOR\HU��WR�WDNH�UHDVRQDEOH�FDUH�IRU�WKH�VDIHW\�RI�KLV�ZRUNPHQ��ZKHWKHU�WKH�HPSOR\HU� EH� DQ� LQGLYLGXDO�� D� ILUP�� RU� D� FRPSDQ\�� DQG� ZKHWKHU� RU� QRW� WKH�HPSOR\HU� WDNHV� DQ\�VKDUH� LQ� WKH�FRQGXFW�RI� WKH�RSHUDWLRQV� �DW�S���$��� �7KH�REOLJDWLRQ�LV�WKUHHIROG��³WKH�SURYLVLRQ�RI�D�FRPSHWHQW�VWDII�RI�PHQ��DGHTXDWH�PDWHULDO��DQG�D�SURSHU�V\VWHP�DQG�HIIHFWLYH�VXSHUYLVLRQ´��DW�S���&��
6PLWK�Y�&URVVOH\�%URV �������&XUUHQW�/DZ�<HDU�%RRN���������������
7KH�SODLQWLII��DQ�DSSUHQWLFH�HPSOR\HG�LQ� WKH�GHIHQGDQWV¶�DSSUHQWLFH� WUDLQLQJ�VFKRRO�� ZDV� VHULRXVO\� LQMXUHG� E\� D� SUDFWLFDO MRNH� SOD\HG� XSRQ� KLP� E\� WZR�IHOORZ�DSSUHQWLFHV���7KH�&RXUW�RI�$SSHDO�KHOG�WKH�GHIHQGDQWV�QRW�OLDEOH�WR�WKH�SODLQWLII� LQ� QHJOLJHQFH�� EHFDXVH� KLV� LQMXU\� KDG� RFFXUUHG� WKURXJK� DQ� DFW� RI�ZLOIXO� PLVEHKDYLRXU� ZKLFK� WKH� GHIHQGDQWV� FRXOG� QRW� UHDVRQDEO\� KDYH�IRUHVHHQ�
+XGVRQ�Y�5LGJH�0DQXIDFWXULQJ >����@���$OO�(5����
7KH�SODLQWLII��ZKLOH�DW�ZRUN��ZDV� LQMXUHG� WKURXJK�D� IRROLVK�SUDQN�SOD\HG�RQ�KLP�E\�&KDGZLFN��D� IHOORZ�ZRUNPDQ�� �2YHU�D�SHULRG�RI�DERXW�IRXU�\HDUV�&�KDG� EHHQ� LQ� WKH� KDELW� RI� LQGXOJLQJ� LQ� KRUVHSOD\� GXULQJ� KLV� ZRUN�� DW� WKH�H[SHQVH�RI�WKH�SODLQWLII�DQG�WKH�RWKHU�ZRUNPHQ���7KH�HPSOR\HUV�NQHZ�DERXW�&¶V� FRQGXFW� DQG� KDG� IUHTXHQWO\� UHSULPDQGHG� KLP� DQG� ZDUQHG� KLP� WKDW�VRPHRQH� PLJKW� RQH� GD\� EH� KXUW�� EXW�� DOWKRXJK� KH� SDLG� QR� KHHG� WR� WKHLU�UHSULPDQGV��KH�ZDV�DOORZHG�WR�UHPDLQ�LQ�WKHLU�HPSOR\PHQW�
,Q� DQ� DFWLRQ� E\� WKH� SODLQWLII� DJDLQVW� WKH� HPSOR\HUV�� FODLPLQJ� GDPDJHV� IRU�QHJOLJHQFH� DW� FRPPRQ� ODZ�� LW� ZDV� KHOG� DW� 0DQFKHVWHU� $VVL]HV� WKDW� WKH�
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HPSOR\HUV�ZHUH� OLDEOH� WR�WKH�SODLQWLII� LQ�GDPDJHV� IRU�EUHDFK�RI� WKHLU�GXW\�DW�FRPPRQ�ODZ�WR�SURYLGH�FRPSHWHQW�ZRUNPHQ��EHFDXVH��LI�D�ZRUNPDQ��E\�KLV�KDELWXDO� FRQGXFW�� ZDV� OLNHO\� WR� SURYH� D� VRXUFH� RI� GDQJHU� WR� KLV� IHOORZ�ZRUNPHQ�� LW�ZDV� WKH� HPSOR\HUV¶�GXW\� WR� UHPRYH� WKDW� VRXUFH� RI� GDQJHU�� DQG�WKH� SODLQWLII¶V� LQMXU\� ZDV� VXVWDLQHG� DV� D� UHVXOW� RI� WKH� HPSOR\HUV¶� IDLOXUH� WR�WDNH�SURSHU�VWHSV�WR�SXW�DQ�HQG�WR�&¶V�KRUVHSOD\�RU�WR�UHPRYH�KLP�IURP�WKHLU�HPSOR\PHQW� LI�KH�SHUVLVWHG�LQ�LW�� �6PLWK�Y�&URVVOH\�%URWKHUV�/WG �����������6RO�-R������FRQVLGHUHG�
+DUULVRQ�Y�0LFKHOLQ�7\UH�&R >����@���$OO�(5����
7KH�SODLQWLII��D� WRRO�JULQGHU�HPSOR\HG�E\� WKH�GHIHQGDQWV��ZDV� LQMXUHG� LQ� WKH�FRXUVH� RI� HPSOR\PHQW� ZKLOH� VWDQGLQJ� RQ� WKH� GXFN�ERDUG� RI� KLV� PDFKLQH�WDONLQJ� WR� D� IHOORZ� HPSOR\HH�� � 7KH� LQMXU\� RFFXUUHG� ZKHQ� 6�� DQRWKHU�HPSOR\HH�� ZKLOH� SXVKLQJ� D� WUXFN� DORQJ� D� SDVVDJHZD\� �LQGLFDWHG� E\� FKDON�OLQHV�� LQ� IURQW� RI� WKH� SODLQWLII�� GHFLGHG� WR� LQGXOJH� LQ� VRPH� KRUVHSOD\� E\�VXGGHQO\�WXUQLQJ�WKH�WUXFN�WZR�LQFKHV�RXWVLGH�WKH�FKDON�OLQHV�DQG�SXVKLQJ�WKH�HGJH�RI�LW�XQGHU�WKH�SODLQWLII¶V�GXFN�ERDUG���7KH�GXFN�ERDUG�WLSSHG�XS�DQG�WKH�SODLQWLII� IHOO� RII� LW� DQG�ZDV� LQMXUHG�� �+H� EURXJKW� DQ� DFWLRQ� IRU� GDPDJHV� IRU�SHUVRQDO� LQMXULHV� DJDLQVW� WKH� GHIHQGDQWV�� FODLPLQJ� WKDW�6� KDG�EHHQ� DFWLQJ� LQ�WKH�FRXUVH�RI�KLV�HPSOR\PHQW��DQG�WKDW�WKHUHIRUH�WKH\�ZHUH�YLFDULRXVO\�OLDEOH�IRU� KLV� QHJOLJHQFH�� � 7KH� GHIHQGDQWV� GHQLHG� OLDELOLW\�� FRQWHQGLQJ� WKDW� DW� WKH�WLPH�RI�WKH�LQFLGHQW�6�KDG�HPEDUNHG�RQ�D�IUROLF�RI�KLV�RZQ�
,W�ZDV� KHOG� LQ� WKH�4%'� WKDW� IRU� WKH�SXUSRVHV�RI� YLFDULRXV� OLDELOLW\�� WKH� WHVW�ZKHWKHU� DQ� HPSOR\HH� ZDV� DFWLQJ� LQ� WKH� FRXUVH� RI� KLV� HPSOR\PHQW� ZDV�ZKHWKHU�D�UHDVRQDEOH�PDQ�ZRXOG�VD\�HLWKHU�WKDW�WKH�HPSOR\HH¶V�DFW�ZDV�SDUW�DQG� SDUFHO� RI� KLV� HPSOR\PHQW� �LQ� WKH� VHQVH� RI� EHLQJ� LQFLGHQWDO� WR� LW�� HYHQ�WKRXJK�LW�ZDV�XQDXWKRULVHG�RU�SURKLELWHG�E\�WKH�HPSOR\HU��LQ�ZKLFK�FDVH�WKH�HPSOR\HU�ZDV�OLDEOH��RU�WKDW�LW�ZDV�VR�GLYHUJHQW�IURP�KLV�HPSOR\PHQW�DV�WR�EH�SODLQO\�DOLHQ�WR�KLV�HPSOR\PHQW��DQG�ZKROO\�GLVWLQJXLVKDEOH�IURP�LW��LQ�ZKLFK�FDVH�WKH�HPSOR\HU�ZDV�QRW�OLDEOH���$SSO\LQJ�WKDW�WHVW��D�UHDVRQDEOH�PDQ�ZRXOG�VD\� WKDW�� HYHQ� WKRXJK�6¶V� DFW�ZDV� RI� D NLQG�ZKLFK� ZRXOG� QHYHU� KDYH� EHHQ�FRXQWHQDQFHG�E\� WKH�GHIHQGDQWV�� LW�ZDV� QRQH� WKH� OHVV� SDUW� DQG�SDUFHO�RI�KLV�HPSOR\PHQW���$FFRUGLQJO\�WKH�GHIHQGDQWV�ZHUH�YLFDULRXVO\�OLDEOH�
:DWHUV�Y�03& ����������-XO\�����
)URP�WKH�VSHHFK�RI�/RUG�6O\QQ�
7KH�SODLQWLII ZDV� D� SROLFH�RIILFHU��6KH� DOOHJHG� WKDW� RQ����)HEUXDU\� ����� LQ�KHU� SROLFH� UHVLGHQWLDO� DFFRPPRGDWLRQ� DW� 0DU\OHERQH� VKH� ZDV� UDSHG� DQG�EXJJHUHG�E\�D�IHOORZ�RIILFHU�DW�D� WLPH�ZKHQ� WKH\�ZHUH�ERWK�RII�GXW\�� �2Q���0DUFK� ����� VKH� FRPSODLQHG� WR� KHU� UHSRUWLQJ� 6HUJHDQW� DQG� WKHUHDIWHU� VKH�FRPSODLQHG�WR�RWKHU�RIILFHUV�DERXW�ZKDW�KDG�KDSSHQHG���$�ZULW�ZDV�LVVXHG�RQ���)HEUXDU\������DJDLQVW�WKH�03&�DQG�D�VWDWHPHQW�RI�FODLP�VHUYHG�RQ����-XQH��������6KH�DOOHJHG�WKDW�WKH�03&�ZDV�WR�EH�WUHDWHG�DV�KHU�HPSOR\HU�DQG�WKDW�LQ�EUHDFK�RI�KLV�GXW\�WR�KHU�DV�VXFK��LQ�EUHDFK�RI�FRQWUDFW�DQG�RI�VWDWXWRU\�GXW\�DQG� QHJOLJHQWO\� KH� IDLOHG� WR� GHDO� SURSHUO\� ZLWK� KHU� FRPSODLQW� EXW� ³FDXVHG�DQG�RU�SHUPLWWHG�RIILFHUV� WR�PDOLFLRXVO\� FULWLFLVH��KDUDVV��YLFWLPLVH�� WKUHDWHQ��DQG�DVVDXOW�DQG�RWKHUZLVH�RSSUHVV�KHU´�DV�VHW�RXW�LQ� WKH�VWDWHPHQW�RI�FODLP��$OWHUQDWLYHO\� VKH� DOOHJHG� WKDW� WKH� UHVSRQGHQW� ZDV� OLDEOH� YLFDULRXVO\� IRU� WKH�DFWV�RI�RIILFHUV�XQGHU�KLV�FRPPDQG�LQ�WKH�0HWURSROLWDQ�3ROLFH�
7KH� SULQFLSDO� FODLP� UDLVHG� LQ� WKH� DFWLRQ� ZDV� RQH� RI� QHJOLJHQFH²WKH�³HPSOR\HU´� IDLOHG� WR� H[HUFLVH� GXH� FDUH� WR� ORRN� DIWHU� KLV� ³HPSOR\HH´��*HQHULFDOO\�PDQ\�RI�WKH�DFWV�DOOHJHG�FDQ�EH�VHHQ�DV�D�IRUP�RI�EXOO\LQJ²WKH�³HPSOR\HU´�RU�WKRVH�WR�ZKRP�KH�GHOHJDWHG�WKH�UHVSRQVLELOLWLHV�IRU�UXQQLQJ�KLV�
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RUJDQLVDWLRQ� VKRXOG� KDYH� WDNHQ� VWHSV� WR� VWRS� LW�� WR� SURWHFW� WKH� ³HPSOR\HH´�IURP� LW�� �7KH\� IDLOHG� WR� GR� VR�� �7KH\�PDGH� XQIDLU� UHSRUWV� DQG� WKH\� WULHG� WR�IRUFH�KHU�WR�OHDYH�WKH�SROLFH�
,I� DQ� HPSOR\HU� NQRZV� WKDW� DFWV� EHLQJ� GRQH� E\� HPSOR\HHV� GXULQJ� WKHLU�HPSOR\PHQW� PD\� FDXVH� SK\VLFDO� RU� PHQWDO� KDUP� WR� D� SDUWLFXODU� IHOORZ�HPSOR\HH�DQG�KH�GRHV�QRWKLQJ�WR�VXSHUYLVH�RU�SUHYHQW�VXFK�DFWV��ZKHQ�LW�LV�LQ�KLV�SRZHU�WR�GR�VR��LW�LV�FOHDUO\�DUJXDEOH�WKDW�KH�PD\�EH�LQ�EUHDFK�RI�KLV�GXW\�WR�WKDW�HPSOR\HH���+H�PD\�DOVR�EH�LQ�EUHDFK�RI�WKDW�GXW\�LI�KH�FDQ�IRUHVHH�WKDW�VXFK� DFWV�PD\�KDSSHQ�DQG� LI� WKH\� GR�� WKDW�SK\VLFDO�RU�PHQWDO� KDUP�PD\� EH�FDXVHG� WR� DQ� LQGLYLGXDO�� � /RUG� 6O\QQ� DFFHSWHG� �(YDQV� /-� LQ� WKH� &RXUW� RI�$SSHDO�ZDV�SUHSDUHG� WR�DVVXPH�ZLWKRXW�GHFLGLQJ�� WKDW� LI� WKLV�VRUW�RI�VH[XDO�DVVDXOW� LV� DOOHJHG� �ZKHWKHU� LW� KDSSHQHG� RU� QRW�� DQG� WKH� RIILFHU� SHUVLVWV� LQ�PDNLQJ� FRPSODLQWV� DERXW� LW�� LW� LV� DUJXDEOH� WKDW� LW� FDQ� EH� IRUHVHHQ� WKDW� VRPH�UHWDOLDWRU\� VWHSV� PD\� EH� WDNHQ� DJDLQVW� WKH� ZRPDQ� DQG� WKDW� VKH� PD\� VXIIHU�KDUP�DV�D�UHVXOW���(YHQ�LI�WKLV�LV�QRW�QHFHVVDULO\�IRUHVHHDEOH�DW�WKH�EHJLQQLQJ�LW�PD\� EHFRPH� IRUHVHHDEOH� RU� LQGHHG� REYLRXV� WR� WKRVH� LQ� FKDUJH� DW� YDULRXV�OHYHOV�ZKR�DUH�FDUU\LQJ�RXW�WKH�&RPPLVVLRQHU
V�UHVSRQVLELOLWLHV�WKDW�WKHUH�LV�D�ULVN�RI�KDUP�DQG�WKDW�VRPH�SURWHFWLYH�VWHSV�VKRXOG�EH�WDNHQ�
7KH� &RXUWV� KDYH� UHFRJQLVHG� WKH� QHHG� IRU� DQ� HPSOR\HU� WR� WDNH� FDUH� RI� KLV�HPSOR\HHV� TXLWH� DSDUW� IURP� VWDWXWRU\� UHTXLUHPHQWV� �6SULQJ� Y�� *XDUGLDQ�$VVXUDQFH�SOF >����@�,�&�5������DW����(���$V�WR�LOO�WUHDWPHQW�RU�EXOO\LQJ�VHH�:LJDQ�%RURXJK�&RXQFLO� Y�� 'DYLHV >����@� ,�&�5�� ���� DW� S�� ���� �D� FODLP� LQ�FRQWUDFW���:HWKHUDOO� �%RQG�6WUHHW�:��� /WG�Y�� /\QQ >����@���:�/�5�� ���� �D�FRQVWUXFWLYH�GLVPLVVDO�FDVH���9HQHVV�Y��'\VRQ�%HOO�	�&R >7KH�7LPHV�����0D\�����@�ZKHUH�:LGJHU\�-�UHIXVHG�WR�VWULNH�RXW�D�FODLP�WKDW�³>WKH�SODLQWLII@�ZDV�VR� EXOOLHG� DQG� EHOLWWOHG� E\� KHU� FROOHDJXHV� WKDW� VKH� FDPH� WR� WKH� YHUJH� RI� D�QHUYRXV�EUHDNGRZQ�DQG�KDG�WR�UHVLJQ´�
7KH�PDLQ� FODLP�DJDLQVW� WKH�03&� IRU� EUHDFK�RI�SHUVRQDO� GXW\� �DOWKRXJK� WKH�DFWV�ZHUH�GRQH�E\�WKRVH�HQJDJHG�LQ�SHUIRUPLQJ�KLV�GXW\��VKRXOG�QRW�EH�VWUXFN�RXW�
9HQHVV�Y�'\VRQ��%HOO�	�&R >����@�&XUUHQW�/DZ�<HDU�%RRN�����
7KH� SODLQWLII� FODLPHG� GDPDJHV� DJDLQVW� KHU� IRUPHU� HPSOR\HUV�� DOOHJLQJ� WKDW�SHUVHFXWLRQ� DQG�EXOO\LQJ�E\� IHOORZ�HPSOR\HHV� KDG�EURXJKW�KHU� WR� WKH�YHUJH�RI� D� QHUYRXV� EUHDNGRZQ�� VKH� FRQWHQGHG� WKDW� WKH� GHIHQGDQWV� VKRXOG� KDYH�SURYLGHG� UHDVRQDEOH� FRQGLWLRQV� ZKHUHE\� VKH� FRXOG� IXOILO� KHU� GXWLHV�� VKRXOG�KDYH� WDNHQ� UHDVRQDEOH� VWHSV� WR� SURWHFW� KHU� IURP� XQGXH� LQWHUIHUHQFH� E\� KHU�FROOHDJXHV��DQG�KDG�IDLOHG�WR�H[HUFLVH�GXH�FDUH�DQG�VNLOO�LQ�PDLQWDLQLQJ�SURSHU�GLVFLSOLQH���,W�ZDV�KHOG�E\�:LGJHU\�-�����WKDW�WKHVH�DOOHJDWLRQV�VKRXOG�QRW�EH�VWUXFN� RXW�� EXW� ���� WKDW� D� IXUWKHU� DOOHJDWLRQ� WKDW� RQH� RI� WKH� GHIHQGDQWV¶�SDUWQHUV� KDG�EHHQ� UXGH� WR� KHU�ZDV�� DV� D� FDXVH� RI� DFWLRQ��PLVFRQFHLYHG�� DQG�VKRXOG�EH�VWUXFN�RXW�
:HWKHUDOO��%RQG�6W��Y�/\QQ�>����@�&XUUHQW�/DZ�<HDU�%RRN����
,Q� GHFLGLQJ�ZKHWKHU� RU� QRW� DQ� HPSOR\HH�KDV� EHHQ� FRQVWUXFWLYHO\� GLVPLVVHG�ZLWKLQ� WKH� PHDQLQJ� RI� SDUD�� �����F�� RI� 6FKHG�� �� WR� WKH� 7UDGH� 8QLRQ� DQG�/DERXU�5HODWLRQV� $FW� ������ DQG�ZKHWKHU� KH� KDG� UHSXGLDWHG� WKH� FRQWUDFW� RI�HPSOR\PHQW�E\�VKRZLQJ�DQ�LQWHQWLRQ�QRW�WR�EH�ERXQG�E\�LWV�WHUPV�
$IWHU� ZRUNLQJ� IRU� :� DV� DQ� DVVLVWDQW� DUHD� PDQDJHU� IRU� RQH� \HDU�� /� ZDV�WUDQVIHUUHG� WR� KHDG� RIILFH� WR� EH� UHWDLO� VWRFN� FRQWUROOHU�� �7KUHH�PRQWKV� ODWHU��IROORZLQJ�D�GLVSXWH RYHU�D�KROLGD\�DQG�FULWLFLVPV�RI�KLV�ZRUN�E\�D�GLUHFWRU�RI�WKH�FRPSDQ\��/�UHFHLYHG�DQ�RIILFLDO�ZDUQLQJ�OHWWHU�IURP�WKDW�GLUHFWRU�DFFXVLQJ�
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KLP�RI�QHJOLJHQFH�DQG�LQHIILFLHQF\���+H�ZDV�DEVHQW�IURP�ZRUN�IRU����ZHHNV�VXIIHULQJ�IURP�D�QHUYRXV�EUHDNGRZQ��GXULQJ�ZKLFK�SHULRG�KH�PDGH�UHSHDWHG�UHTXHVWV� IRU� DQ� LQWHUYLHZ� ZLWK� WKH� GLUHFWRU� FRQFHUQHG�� DOO� RI� ZKLFK� ZHUH�UHIXVHG���+H�WKHQ�UHVLJQHG�IURP�WKH�FRPSDQ\��DQG�FRPSODLQHG�WR�DQ�LQGXVWULDO�WULEXQDO� WKDW� KH� KDG� EHHQ� FRQVWUXFWLYHO\� GLVPLVVHG� E\� :� DQG� WKDW� WKH�GLVPLVVDO�ZDV�XQIDLU���7KH�WULEXQDO�KHOG�WKDW�:�KDG�DFWHG�XQUHDVRQDEO\��DQG�WKDW� /� ZDV� HQWLWOHG� WR� WHUPLQDWH� KLV� FRQWUDFW� ZLWKLQ� WKH� PHDQLQJ� RI�SDUD������F����:�DSSHDOHG�
,W�ZDV�KHOG�E\�WKH�(PSOR\PHQW�$SSHDO�7ULEXQDO��GLVPLVVLQJ�WKH�DSSHDO��WKDW�LQ�WKH�FLUFXPVWDQFHV�LW�ZDV�FOHDU�WKDW�:�KDG�UHSXGLDWHG�WKH�FRQWUDFW�DQG�WKDW�KH�KDG�EHHQ�FRQVWUXFWLYHO\�GLVPLVVHG��VLQFH�:�KDG�DFWHG�XQUHDVRQDEO\�ZLWKLQ�WKH�PHDQLQJ�RI�SDUD�������WKH�GLVPLVVDO�ZDV�XQIDLU�
:LJDQ�%RURXJK�&RXQFLO�Y�'DYLHV >����@�&XUUHQW�/DZ�<HDU�%RRN����
$Q�HPSOR\HU�KDV�DQ�REOLJDWLRQ� WR�SURYLGH� UHDVRQDEOH�VXSSRUW� WR�HQVXUH� WKDW�DQ�HPSOR\HH�FDQ�ZRUN�ZLWKRXW�XQGXH�KDUDVVPHQW�IURP�IHOORZ�HPSOR\HHV��WKH�EXUGHQ�RI�SURYLQJ�WKDW�VXFK�VXSSRUW�ZDV�JLYHQ�UHVWV�XSRQ�WKH�HPSOR\HU�
7KH�HPSOR\HH�ZDV�XQSRSXODU�ZLWK�IHOORZ�HPSOR\HHV�DW�DQ�ROG�SHRSOH¶V�KRPH�VLQFH� VKH� IDLOHG� WR� VXSSRUW� WKHLU� LQGXVWULDO� DFWLRQ� DJDLQVW� WKH� ZDUGHQ�� � 7KH�HPSOR\HUV� WULHG� XQVXFFHVVIXOO\� WR� ILQG� KHU� HPSOR\PHQW� HOVHZKHUH� DQG� VKH�DJUHHG�WR�UHPDLQ�DW�WKH�KRPH�DIWHU�KHU�HPSOR\HUV¶�DVVXUDQFH�WKDW�WKH\ ZRXOG�JLYH� DOO� UHDVRQDEOH� VXSSRUW� VR� DV� WR� HQDEOH� KHU� WR�ZRUN� ZLWKRXW� GLVUXSWLRQ���1RWKLQJ� ZDV� DSSDUHQWO\� GRQH� WR� UHPRYH� WKH� IHOORZ�HPSOR\HHV¶� FRQWLQXHG�KRVWLOLW\�WRZDUGV�WKH�HPSOR\HH�ZKR�LQ�GXH�FRXUVH�OHIW���$Q�LQGXVWULDO�WULEXQDO�IRXQG�WKDW�VKH�KDG�EHHQ XQIDLUO\�GLVPLVVHG�
,W�ZDV� KHOG�E\�WKH�(PSOR\PHQW�$SSHDO�7ULEXQDO��GLVPLVVLQJ� WKH�HPSOR\HUV¶�DSSHDO�� WKH� EXUGHQ� KDG� EHHQ� XSRQ� WKH� HPSOR\HUV� WR� HVWDEOLVK� WKDW� WKH\� KDG�WDNHQ�DOO�UHDVRQDEOH�VWHSV��DQG�WKDW�WKH�WULEXQDO�KDG�EHHQ�HQWLWOHG�WR�FRQFOXGH�XSRQ�WKH�HYLGHQFH�WKDW�WKH�EXUGHQ�RI�SURRI�KDG�QRW�EHHQ�GLVFKDUJHG�

6$)(�3/$&(�2)�:25.
'DYLGVRQ�Y�+DQGOH\�3DJH�/WG >����@���$OO�(5����
7KH� SODLQWLII� ZDV� HPSOR\HG� E\� WKH� GHIHQGDQWV� WR� ZRUN� LQ� RQH� RI� WKHLU�ZRUNVKRSV��LQ�ZKLFK� WKHUH�ZDV�D�URZ�RI�YDWV�FRQWDLQLQJ�D�OLTXLG�FDOOHG�VXGV�DQG�XVHG�IRU�RLOLQJ�WKH�ODWKHV���7KH�OLTXLG�ZDV�IUHTXHQWO\�VSLOOHG�ZKLOH�EHLQJ�FDUULHG�WR�WKH�ODWKHV��WKXV�UHQGHULQJ�WKH�IORRU�VOLSSHU\���,Q�RUGHU�WR�UHPHG\�WKLV�GDQJHU�� ODERXUHUV�ZHUH�HPSOR\HG� WR�FOHDQ�WKH�IORRU� IURP� WLPH�WR�WLPH��RU� WR�SXW�VDZGXVW�RQ�LW���$ERYH�WKH�URZ�RI�YDWV�ZDV�D�ZDWHU�WDS�DQG�EHQHDWK�ZDV�D�ORRVH�ZRRGHQ�ERDUG�� FDOOHG� D� GXFN�ERDUG��ZKLFK� ZDV� XVHG� IRU� UHDFKLQJ� WKH�YDWV�RU�WKH�WDS���:KLOH�JRLQJ�WR�WKH�WDS�LQ�RUGHU�WR�ZDVK�D�WHDFXS�IRU�KHU�RZQ�XVH�WKH�SODLQWLII�VOLSSHG RQ�WKH�GXFNERDUG�DQG�VXIIHUHG�SHUVRQDO�LQMXULHV���$W�WKH�WLPH�RI�WKH�DFFLGHQW�VXGV�KDG�EHHQ�VSODVKHG�RYHU�WKH�GXFN�ERDUG�DQG�QR�VDZGXVW�KDG�EHHQ�SXW�RQ�LW���7KH�SODLQWLII�EURXJKW�DQ�DFWLRQ�FODLPLQJ�GDPDJHV�IRU� SHUVRQDO� LQMXULHV�� EXW� WKH� FRXQW\� FRXUW� MXGJH KHOG� WKDW�� DOWKRXJK� WKH�GHIHQGDQWV� KDG� IDLOHG� LQ� WKHLU� GXW\� RI� SURYLGLQJ� D� VDIH� V\VWHP�RI�ZRUN�� WKH�SODLQWLII�ZDV�QRW�HQWLWOHG�WR�UHFRYHU�VLQFH��DW�WKH�WLPH�RI�WKH�DFFLGHQW��VKH�ZDV�HQJDJHG� LQ� DQ� DFWLYLW\� QRW� GLUHFWO\� FRQQHFWHG� ZLWK� KHU� ZRUN�� � %HIRUH� WKH�&RXUW� RI� $SSHDO�� WKH� GHIHQGDQWV� DOVR� UDLVHG� WKH� GHIHQFH� RI� YROHQWL� QRQ� ILW�LQMXULD�� VWDWLQJ� WKDW� WZR�ZDWHU� WDSV�ZHUH� DYDLODEOH� DQG� WKDW�� LQ� VHOHFWLQJ� WKH�RQH�LQ�D�GDQJHURXV�SODFH��WKH�SODLQWLII�KDG�YROXQWDULO\�DFFHSWHG�WKH�ULVN�
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,W� ZDV� KHOG� E\� WKH� &RXUW� RI� $SSHDO� ���� WKH� REOLJDWLRQ� RI� WKH� HPSOR\HU� WR�SURYLGH� VDIH� DSSOLDQFHV� H[WHQGV� WR� FRYHU� DOO� DFWV� QRUPDOO\� DQG� UHDVRQDEO\�LQFLGHQWDO� WR� WKH�GDLO\�ZRUN�� DQG�� WKHUHIRUH��H[WHQGHG� WR� WKH�SODLQWLII¶V�FDVH�������WKH�GHIHQFH�RI�YROHQWL�QRQ�ILW�LQMXULD ZDV�QRW�RSHQ�WR�WKH�GHIHQGDQWV�VLQFH�LW�KDG�QRW�EHHQ�SXW�IRUZDUG�LQ�WKH�FRXQW\�FRXUW�
/RUG�*UHHQH�05�VWDWHG� �DW�S���+���³,W�ZDV� VXJJHVWHG� WKDW� WKLV�GXFN�ERDUG�RXJKW�WR�EH�UHJDUGHG�DV�D�SDUW�RI�WKH�SUHPLVHV��DQG�LW�ZDV�VDLG�WKDW�LQ�UHVSHFW�RI� WKH� FRQGLWLRQ� RI� WKH� SUHPLVHV� WKHPVHOYHV�� DV� GLVWLQFW� IURP� SODQW� DQG�DSSOLDQFHV��WKH�PHDVXUH�RI�WKH�HPSOR\HU¶V�GXW\�LV�OHVV�WKDQ�LW�LV�LQ�UHVSHFW�RI�WKH� DFWXDO� SODQW� DQG� DSSOLDQFHV� WKHPVHOYHV�� � ,� YHU\� PXFK� GRXEW� WKH�FRUUHFWQHVV�RI�WKDW�SURSRVLWLRQ�EXW�LW�LV�QRW�QHFHVVDU\�WR�LQYHVWLJDWH�LW��IRU�WKH�VLPSOH� UHDVRQ� WKDW� WKH�SDUWLFXODU� DUWLFOH�ZLWK� ZKLFK� ZH� KDYH� WR� GHDO�ZDV�� ,�WKLQN��FOHDUO\�DQ�DSSOLDQFH�SURYLGHG�IRU� WKH�SXUSRVH�RI�HQDEOLQJ�D�SHUVRQ�WR�UHDFK�D�SRLQW�ZKLFK��ZLWKRXW�LW��KH�ZRXOG�QRW�KDYH�EHHQ�DEOH�WR�UHDFK���,W�ZDV�IXOILOOLQJ� SUHFLVHO\� WKH� VDPH� IXQFWLRQ� DV� D� ODGGHU� RU� D� SDLU� RI� VWHSV� IXOILOV�ZKHQ�WKH�KHLJKWV�ZKLFK�KDYH�WR�EH�GHDOW�ZLWK�DUH�JUHDWHU�WKDQ�WKH\�DUH�KHUH�´
/DWLPHU�Y�$(&�/WG >����@���$OO�(5����
2ZLQJ� WR�DQ�H[FHSWLRQDOO\� KHDY\�VWRUP�RI� UDLQ��D� IDFWRU\�ZDV� IORRGHG�ZLWK�VXUIDFH� ZDWHU� ZKLFK� EHFDPH� PL[HG� ZLWK� DQ� RLO\� OLTXLG� XVHG� DV� D� FRROLQJ�DJHQW�IRU�WKH�PDFKLQHV�ZKLFK�ZDV�QRUPDOO\�FROOHFWHG�LQ�FKDQQHOV�LQ�WKH�IORRU���:KHQ� WKH� ZDWHU� GUDLQHG� DZD\� IURP� WKH� IORRU�� ZKLFK� ZDV� OHYHO� DQG�VWUXFWXUDOO\� SHUIHFW�� LW� OHIW� DQ RLO\� ILOP� RQ� WKH� VXUIDFH�ZKLFK� ZDV� VOLSSHU\���7KH�GHIHQGDQWV�VSUHDG�VDZGXVW�RQ�WKH�IORRU��EXW�RZLQJ�WR�WKH�XQSUHFHGHQWHG�IRUFH�RI� WKH�VWRUP�DQG�WKH�FRQVHTXHQWO\� ODUJH�DUHD� WR�EH�FRYHUHG�� WKHUH�ZDV�LQVXIILFLHQW� VDZGXVW� WR�FRYHU� WKH�ZKROH� IORRU�� � ,Q� WKH�FRXUVH�RI�KLV�GXW\� WKH�SODLQWLII�VOLSSHG�RQ�D�SRUWLRQ�RI�WKH�IORRU�QRW�FRYHUHG�ZLWK�VDZGXVW��IHOO��DQG�ZDV�LQMXUHG�
,W�ZDV�KHOG�E\�WKH�+RXVH�RI�/RUGV��LQWHU�DOLD��WKDW�RQ�WKH�IDFWV�WKH�GHIHQGDQWV�KDG�WDNHQ�HYHU\�VWHS�ZKLFK�DQ�RUGLQDULO\�SUXGHQW�HPSOR\HU�ZRXOG�KDYH�WDNHQ�LQ�WKH�FLUFXPVWDQFHV�WR�VHFXUH�WKH�VDIHW\�RI�WKH�SODLQWLII��DQG�VR�WKH\�ZHUH�QRW�OLDEOH�WR�WKH�SODLQWLII�IRU�QHJOLJHQFH�DW�FRPPRQ�ODZ�
:LOVRQ�Y�7\QHVLGH�:LQGRZ�&OHDQLQJ�&R >����@���$OO�(5����
$�PDVWHU¶V� GXW\� WR� KLV� VHUYDQW� WR� WDNH� UHDVRQDEOH� FDUH� VR� WR� FDUU\� RXW� KLV�RSHUDWLRQV� DV� QRW� WR� VXEMHFW� KLV� VHUYDQW� XQQHFHVVDU\� �VHH� 6PLWK� Y� %DNHU� 	�6RQV >����@�$&�DW�S�����LV�RQH�VLQJOH�GXW\�DSSOLFDEOH�LQ�DOO�FLUFXPVWDQFHV��WKRXJK�LW�PD\�EH�FRQYHQLHQW�WR�GLYLGH�LW�LQWR�FDWHJRULHV��DV�ZDV�GRQH�E\�/RUG�:ULJKW� LQ�:LOVRQV�	�&O\GH�&RDO�Y�(QJOLVK >����@���$OO�(5�DW�S�����ZKHQ�GHDOLQJ�ZLWK� D�SDUWLFXODU� FDVH�� � 6R�YLHZHG�� WKH�TXHVWLRQ�ZKHWKHU� WKH�PDVWHU�ZDV� LQ� FRQWURO� RI� WKH� SUHPLVHV�� RU� ZKHWKHU� WKH� SUHPLVHV� ZHUH� WKRVH� RI� D�VWUDQJHU��EHFRPHV�PHUHO\�RQH�RI� WKH�LQJUHGLHQWV��DOEHLW�DQ�LPSRUWDQW�RQH��LQ�FRQVLGHULQJ�WKH�TXHVWLRQ�RI�IDFW�ZKHWKHU��LQ�DOO�WKH�FLUFXPVWDQFHV��WKH�PDVWHU�WRRN�UHDVRQDEOH�FDUH�
$�VNLOOHG�DQG�H[SHULHQFHG�ZLQGRZ�FOHDQHU��ZKR�NQHZ�WKDW�KH�VKRXOG�QRW�WUXVW�WKH�KDQGOHV�RQ�ZLQGRZV�ZLWKRXW�ILUVW�WHVWLQJ�WKHP��ZDV�IUHTXHQWO\�VHQW�E\�KLV�HPSOR\HUV�WR�FOHDQ�WKH�ZLQGRZV�RI�D�SDUWLFXODU�FXVWRPHU���7KH�HPSOR\HUV�GLG�QRW� LQVSHFW� WKH� FXVWRPHU¶V� SUHPLVHV� HDFK� WLPH�ZKHQ� WKH\� VHQW� WKH�ZLQGRZ�FOHDQHUV� WKHUH�� QRU� GLG� WKH\� VSHFLILFDOO\� ZDUQ� WKH� ZLQGRZ� FOHDQHU� RI�SDUWLFXODU�GDQJHUV��EXW�WKH\�GLG�LQVWUXFW�KLP�WR�OHDYH�XQFOHDQHG�DQ\�ZLQGRZ�ZKLFK� SUHVHQWHG� XQXVXDO� GLIILFXOW\� DQG� ZKLFK� KH� ZDV� LQ� GRXEW� ZKHWKHU� KH�FRXOG� FOHDQ� VDIHO\�� WR� UHSRUW� WKH� IDFW� WR� WKHP� DQG� WR� DVN� IRU� IXUWKHU�LQVWUXFWLRQV�� � 7KHUH� ZDV� QR� HYLGHQFH� RI� DQ\� SUDFWLFH� LQ� WKH� WUDGH� HLWKHU� RI�
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LQVSHFWLQJ� SUHPLVHV� IRU� VDIHW\� EHIRUH� ZRUN� RU� RI� UHSHDWHGO\� ZDUQLQJ�ZRUNPHQ�RI� WKH�GDQJHUV�� �:KLOH�FOHDQLQJ� WKH�RXWVLGH�RI� D�NLWFKHQ�ZLQGRZ��WKH� ZRRGZRUN� RI� ZKLFK� DSSHDUHG� WR� WKH� ZLQGRZ� FOHDQHU� WR� EH� URWWHQ�� RI�ZKLFK�KH�NQHZ�WKH�VDVK�WR�EH�VWLII�DQG�RI�ZKLFK�RQH�RI�WKH�WZR�KDQGOHV�ZDV�PLVVLQJ�� WKH� ZLQGRZ� FOHDQHU� DWWHPSWHG� WR� SXOO� WKH� ZLQGRZ� GRZQ� E\� WKH�UHPDLQLQJ�KDQGOH�� �7KH�KDQGOH�FDPH�DZD\� LQ� KLV� KDQG�� FDXVLQJ�KLP� WR� ORVH�KLV�EDODQFH��IDOO�DQG�VXVWDLQ�VHYHUH�LQMXULHV�
,Q� DQ� DFWLRQ� E\� WKH� ZLQGRZ� FOHDQHU� DJDLQVW� WKH� HPSOR\HUV� IRU� DOOHJHG�QHJOLJHQFH� H[SRVLQJ� KLP� WR� XQQHFHVVDU\� ULVN�� LW� ZDV� KHOG� E\� WKH� &RXUW� RI�$SSHDO� WKDW� WKH� HPSOR\HUV� KDG� WDNHQ� UHDVRQDEOH� FDUH� QRW� WR� VXEMHFW� WKH�SODLQWLII�WR�XQQHFHVVDU\�ULVN��EHFDXVH�WKH�GDQJHU�ZDV�DQ�DSSDUHQW�GDQJHU��WKH�SODLQWLII�ZDV�YHU\�H[SHULHQFHG�DW�WKH�ZRUN��DQG�WKH\�KDG�LQVWUXFWHG�KLP�QRW�WR�FOHDQ�ZLQGRZV�ZKLFK�LW�PLJKW�QRW�EH�VDIH�WR�FOHDQ��WKH�HPSOR\HUV��WKHUHIRUH��ZHUH�QRW�OLDEOH�
&RRN�Y�6TXDUH�'�/WG >����@�,&5����
7KH� SODLQWLII�� DQ� HOHFWURQLFV� HQJLQHHU�� ZRUNHG� IRU� D� FRPSDQ\� EDVHG� LQ� WKH�8.�� � +H� ZDV� VHQW� RQ� DQ� DVVLJQPHQW� WR� FRPSOHWH� WKH� FRPPLVVLRQLQJ� RI� D�FRPSXWHU�FRQWURO�V\VWHP�LQ�6DXGL�$UDELD���+LV�ZRUN�WKHUH�ZDV�FDUULHG�RXW�LQ�D�FRQWURO�URRP�KRXVLQJ�WKH�FRPSXWHUV���7KH�DUHD�KDG�D�VSHFLDOO\�FRQVWUXFWHG�IORRU��HDFK�WLOH�EHLQJ�UHPRYDEOH�VR�WKDW�DFFHVV�FRXOG�EH�REWDLQHG�WR�WKH�ZLUHV�DQG�FDEOHV�EHQHDWK���7KH�HPSOR\HH��KDYLQJ�DOPRVW�FRPSOHWHG�KLV�ZRUN�RQ�WKH�V\VWHP��ZDV�LQVWUXFWLQJ�RWKHUV�RQ�WKH�XVH�RI�WKH�V\VWHP��ZKHQ�KH�VOLSSHG�DV�D�UHVXOW�RI�D�UDLVHG�WLOH�WKDW�KDG�EHHQ�OHIW�XQJXDUGHG�DQG�LQMXUHG�KLV�NQHH�
,W�ZDV�KHOG�E\�WKH�&RXUW�RI�$SSHDO�WKDW�WKH�HPSOR\HUV�KDG�D�GXW\��WKDW�FRXOG�QRW� EH� GHOHJDWHG�� WR� WDNH� DOO� UHDVRQDEOH� FDUH� WR� HQVXUH� WKH� VDIHW\� RI� WKH�HPSOR\HH� ZKLOVW� KH� ZDV ZRUNLQJ� RYHUVHDV�� WKDW� WR� KROG� WKH� HPSOR\HUV�UHVSRQVLEOH� IRU� WKH� GDLO\� HYHQWV� RQ� D� VLWH� LQ� 6DXGL� $UDELD�� RZQHG� DQG�PDQDJHG� E\� UHOLDEOH� FRPSDQLHV�� ODFNHG� UHDOLW\� DQG� WKDW� WKH� FLUFXPVWDQFHV�FOHDUO\� HVWDEOLVKHG� WKDW� WKH� HPSOR\HUV� KDG� QRW� GHOHJDWHG� WKHLU� UHVSRQVLELOLW\�DQG�WKDW�WKH�DFFLGHQW� WR�WKH�HPSOR\HH�KDG�QRW�EHHQ�FDXVHG�E\�DQ\�EUHDFK�RI�GXW\�RQ�WKHLU�SDUW�
3HU� )DUTXKDUVRQ� /-�� � ,W� PD\� EH� WKDW� LQ� VRPH� FDVHV� ZKHUH�� IRU� H[DPSOH�� D�QXPEHU�RI�HPSOR\HHV�DUH�JRLQJ�WR�ZRUN�RQ�D�IRUHLJQ�VLWH�RU�ZKHUH�RQH�RU�WZR�HPSOR\HHV�DUH�FDOOHG�RQ�WR�ZRUN�WKHUH�IRU�D�FRQVLGHUDEOH�SHULRG�RI�WLPH�WKDW�DQ�HPSOR\HU�PD\� EH� UHTXLUHG� WR� LQVSHFW� WKH�VLWH�DQG�VDWLVI\�KLPVHOI� WKDW� WKH�RFFXSLHUV�ZHUH�FRQVFLRXV�RI�WKHLU�REOLJDWLRQV�FRQFHUQLQJ�WKH�VDIHW\�RI�SHRSOH�ZRUNLQJ�WKHUH�
:RUNSODFH��+HDOWK��6DIHW\�DQG�:HOIDUH��5HJXODWLRQV�������6,������
0DLQWHQDQFH�RI�ZRUNSODFH��DQG�RI�HTXLSPHQW��GHYLFHV�DQG�V\VWHPV
� ���� 7KH� ZRUNSODFH� DQG� WKH� HTXLSPHQW�� GHYLFHV� DQG� V\VWHPV� WR�ZKLFK�WKLV�UHJXODWLRQ�DSSOLHV�VKDOO�EH�PDLQWDLQHG��LQFOXGLQJ�FOHDQHG�DV�DSSURSULDWH�� LQ�DQ�HIILFLHQW� VWDWH�� LQ�HIILFLHQW�ZRUNLQJ�RUGHU�DQG�LQ�JRRG�UHSDLU�

���� :KHUH� DSSURSULDWH�� WKH� HTXLSPHQW�� GHYLFHV� DQG� V\VWHPV� WR�ZKLFK�WKLV�UHJXODWLRQ�DSSOLHV�VKDOO�EH�VXEMHFW�WR�D�VXLWDEOH�V\VWHP�RI�PDLQWHQDQFH�
���� 7KH� HTXLSPHQW�� GHYLFHV� DQG� V\VWHPV� WR� ZKLFK� WKLV� UHJXODWLRQ�DSSOLHV�DUH�



$VLI�7XIDO

�ZZZ�ODZWHDFKHU�FR�XN

�D�� HTXLSPHQW� DQG� GHYLFHV� D� IDXOW� LQ� ZKLFK� LV� OLDEOH� WR� UHVXOW� LQ� D�IDLOXUH�WR�FRPSO\�ZLWK�DQ\�RI�WKHVH�5HJXODWLRQV��DQG�E��PHFKDQLFDO�YHQWLODWLRQ�V\VWHPV�SURYLGHG�SXUVXDQW�WR�UHJXODWLRQ����ZKHWKHU� RU� QRW� WKH\� LQFOXGH� HTXLSPHQW� RU� GHYLFHV� ZLWKLQ� VXE�SDUDJUDSK��D��RI�WKLV�SDUDJUDSK��
$'(48$7(�3/$17�$1'�(48,30(17

7RURQWR�3RZHU�&R�Y�3DVNZDQ >����@�$&����
7KH�GXW\�WRZDUGV�DQ�HPSOR\HH�WR�SURYLGH�SURSHU�SODQW��DV�GLVWLQJXLVKHG�IURP�LWV�VXEVHTXHQW�FDUH��IDOOV�XSRQ�WKH�HPSOR\HU�KLPVHOI��DQG�FDQQRW�EH�GHOHJDWHG�WR� KLV� VHUYDQWV�� �+H� LV� QRW� ERXQG� WR� DGRSW� DOO� WKH� ODWHVW� LPSURYHPHQWV� DQG�DSSOLDQFHV��LW�LV�D�TXHVWLRQ�RI�IDFW��LQ�HDFK�SDUWLFXODU�FDVH��ZKHWKHU�WKHUH�KDV�EHHQ�D�ZDQW�RI�UHDVRQDEOH�FDUH�LQ�IDLOLQJ�WR�LQVWDOO�WKH�DSSOLDQFH�WKH�DEVHQFH�RI�ZKLFK�LV�DOOHJHG�WR�FRQVWLWXWH�QHJOLJHQFH�
7KH� SODLQWLII¶V� KXVEDQG�� ZKLOH� LQ� WKH� HPSOR\PHQW� RI� WKH� GHIHQGDQWV�� ZDV�NLOOHG�E\� WKH�IDOOLQJ�RI�D�EORFN� IURP�D� WUDYHOOLQJ�FUDQH�XVHG� LQ� WKHLU�SRZHU�KRXVH�� �7KH�EORFN�IHOO�RZLQJ� WR�WKH�RYHUZLQGLQJ�RI�D�GUXP�ZKLFK�KRLVWHG�D�FKDLQ� WR�ZKLFK� WKH�EORFN�ZDV� DWWDFKHG�� � 7KH� MXU\� IRXQG�� LQWHU� DOLD�� WKDW� WKH�DFFLGHQW�ZDV� GXH� WR� WKH� QHJOLJHQFH� RI� WKH� GHIHQGDQWV�� WKURXJK� WKHLU�PDVWHU�PHFKDQLF�� LQ� IDLOLQJ� WR� LQVWDOO� SURSHU� VDIHW\� DSSOLDQFHV� DQG� WR� HPSOR\� D�FRPSHWHQW� VLJQDOPDQ�� � 7KH� MXGJH� HQWHUHG� MXGJPHQW� IRU� ������� ZKLFK� ZDV�DIILUPHG�E\� WKH�6XSUHPH�&RXUW�RI�2QWDULR�� �7KH�GHIHQGDQWV�DSSHDOHG�� �7KH�3ULY\�&RXQFLO�GLVPLVVHG�WKH�DSSHDO�
&XPPLQJV��RU�0F:LOOLDPV��Y�6LU�:LOOLDP�$UURO�	�&R >����@���$OO�(5����
$�VWHHO�HUHFWRU�IHOO�VHYHQW\�IHHW�IURP�D�VWHHO�WRZHU�LQ�WKH�EXLOGLQJ�RI�ZKLFK�KH�ZDV� DVVLVWLQJ�� �+H�ZDV� NLOOHG� E\� WKH� IDOO� DQG�KLV� ZLGRZ� DQG�DGPLQLVWUDWUL[�FODLPHG�GDPDJHV�IURP�KLV�HPSOR\HUV� IRU�QHJOLJHQFH�DQG�IURP� WKH�RFFXSLHUV�RI� WKH� VKLS\DUG LQ� ZKLFK� WKH� WRZHU� ZDV� EHLQJ� EXLOW� IRU� EUHDFK� RI� VWDWXWRU\�GXW\�XQGHU�WKH�)DFWRULHV�$FW�������V�������LQ�IDLOLQJ�WR�SURYLGH�D�VDIHW\�EHOW�IRU�XVH�E\�WKH�VWHHO�HUHFWRU���,I�D�VDIHW\�EHOW�KDG�EHHQ�ZRUQ�E\�WKH�GHFHDVHG�KH�ZRXOG� QRW� KDYH� EHHQ� NLOOHG� E\� WKH� IDOO�� � 7KH�GHFHDVHG�ZDV� DQ� H[SHULHQFHG�VWHHO� HUHFWRU�� DQG�RQ� WKH�HYLGHQFH� LW�ZDV� KLJKO\� SUREDEOH� WKDW� KH�ZRXOG�QRW�KDYH�ZRUQ�D�VDIHW\�EHOW�LI�RQH�KDG�EHHQ�SURYLGHG�
,W�ZDV�KHOG�E\�WKH�+RXVH�RI�/RUGV� WKDW�DVVXPLQJ�WKDW�WKH�HPSOR\HUV�DQG�WKH�RFFXSLHUV�RI�WKH�VLWH�ZHUH�LQ�EUHDFK�RI�WKHLU�UHVSHFWLYH�GXWLHV�LQ�QRW�SURYLGLQJ�D� VDIHW\� EHOW�� QHYHUWKHOHVV� WKH\� ZHUH� QRW� OLDEOH� LQ� GDPDJHV� EHFDXVH� WKHLU�EUHDFK� RI� GXW\� ZDV� QRW� WKH� FDXVH� RI� WKH� GDPDJH� VXIIHUHG� VLQFH� �D�� RQ� WKH�HYLGHQFH� WKH� GHFHDVHG� ZRXOG� QRW� KDYH� ZRUQ� D� VDIHW\� EHOW� LI� LW� KDG� EHHQ�SURYLGHG��DQG��E��WKHUH�ZDV�QR�GXW\�RQ�WKH�HPSOR\HUV�WR�LQVWUXFW�RU�H[KRUW�WKH�GHFHDVHG�WR�ZHDU�D�VDIHW\�EHOW�
3DUNLQVRQ�Y�/\OH�6KLSSLQJ�&R >����@���/OR\G¶V�5HS���
3HUVRQDO� LQMXULHV� ZHUH� VXVWDLQHG� E\� WKH� SODLQWLII� GRQNH\PDQ� JUHDVHU� ZKHQ�³EORZ�EDFN´� RFFXUUHG� ZKLOH� KH� ZDV� OLJKWLQJ� D� 6FRWFK� ERLOHU� LQ� WKH�GHIHQGDQWV¶�PRWRU�YHVVHO�&DSH�5RGQH\�� $�FODLP�ZDV�PDGH�E\�WKH�SODLQWLII��DOOHJLQJ� WKDW� WKH� GHIHQGDQWV� IDLOHG� WR� PDLQWDLQ� WKH� ERLOHU� LQ� ZRUNLQJ�FRQGLWLRQ�� � ,W� ZDV� FRQWHQGHG� E\� WKH� GHIHQGDQWV� WKDW� WKH� SODLQWLII� IDLOHG� WR�DGRSW�WKH�FRUUHFW�SURFHGXUH�IRU�OLJKWLQJ�WKH�ERLOHU���7KH�RSLQLRQ�JLYHQ�E\�WKH�SODLQWLII¶V� H[SHUW� ZLWQHVV� ZDV� WKDW� LI� WKH� SODLQWLII� GLG� ZKDW� KH� VDLG�� WKH� DLU�
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FKHFN�FRQWUROV�ZHUH� IDXOW\���(YLGHQFH�ZDV�JLYHQ�E\� WKH� VKLS¶V�RIILFHUV� WKDW��DIWHU�WKH�DFFLGHQW��WKH�DLU�FKHFN�FRQWUROV�ZHUH�ZRUNLQJ�SURSHUO\�
,W�ZDV�KHOG�LQ�WKH�4%'�WKDW�WKH�SODLQWLII�ZDV�KLPVHOI�QHJOLJHQW�LQ�VWDQGLQJ�LQ�IURQW� RI� WKH� IXUQDFH� ZKHQ� OLJKWLQJ� LW�� WKDW� WKH� DLU� FKHFN� FRQWUROV� ZHUH� QRW�IDXOW\��WKDW��DOWKRXJK�WKHUH�PXVW�KDYH�EHHQ�RLO�LQ�WKH�IXUQDFH��LI�WKH�SODLQWLII�KDG�RSHQHG�WKH�DLU�FKHFN�FRQWUROV�YDSRXU�ZRXOG�KDYH�EHHQ�UHPRYHG��WKDW�WKH�SODLQWLII�GLG�QRW�RSHQ�WKH�DLU�FKHFN�FRQWUROV��DQG�WKDW��WKHUHIRUH��WKH�SODLQWLII¶V�FODLP�IDLOHG�
/HDFK�Y�%ULWLVK 2[\JHQ�&R �������&XUUHQW�/DZ�<HDU�%RRN�����
7KH�SODLQWLII��DQ�HPSOR\HH�RI�WKH�GHIHQGDQWV�ZKR�ZDV�H[SHULHQFHG�LQ�WKH�WDVN�RI�EUHDNLQJ�XS�FDOFLXP�FKORULGH��XVHG�WKH�ZURQJ� WRRO� IRU� WKH�MRE��DV�D�UHVXOW�DQ�H[SORVLRQ�RFFXUUHG�DQG�WKH�SODLQWLII�ZDV�LQMXUHG���7KH�SODLQWLII�FRQWHQGHG�WKDW�WKH�GHIHQGDQWV�ZHUH�QHJOLJHQW�LQ�QRW�ZDUQLQJ�RU�UHPLQGLQJ�KLP�WR�XVH�WKH�FRUUHFW� WRRO�� �,W�ZDV� KHOG�E\�WKH�&RXUW�RI�$SSHDO� WKDW� WKH�SODLQWLII¶V�FRQGXFW�ZDV� QRW� D� ³PRPHQWDU\� DEHUUDWLRQ´� EXW� DQ� DFW� RI� IROO\�� DJDLQVW� ZKLFK� WKH�GHIHQGDQWV�ZHUH�QRW�ERXQG�WR�JXDUG�KLP��VR�WKDW�WKH\�KDG�QRW�EHHQ�QHJOLJHQW�

6$)(�6<67(0�2)�:25.,1*
6SHHG�Y�7KRPDV�6ZLIW�	�&R >����@���$OO�(5����
7KH�GHIHQGDQWV� HPSOR\HG� WKH�SODLQWLII�ZKR� UHFHLYHG� LQMXULHV�ZKLOH�HQJDJHG�LQ�DVVLVWLQJ� LQ�WKH�XQORDGLQJ�RI�D�FDUJR�IURP�D�VKLS�� �7KH�VWDUERDUG�UDLO�ZDV�EURNHQ�DQG�LW�ZDV�QRW�SURWHFWHG�RU�UHPRYHG�GXULQJ�WKH�RSHUDWLRQV���0RUHRYHU��WKH�SRUW�ZLQFK�ZDV�GHIHFWLYH�DQG�WKH�GDQJHU�DULVLQJ� IURP� WKHVH�PDWWHUV�ZDV�LQFUHDVHG�E\� WKH�SUHVHQFH�RI� GXQQDJH� O\LQJ�RQ� WKH�GHFN�� �2ZLQJ WR�D�KRRN�FDWFKLQJ�WKH�UDLO��HLWKHU�WKH�UDLO�RU�SDUW�RI�WKH�FDUJR�IHOO�XSRQ�WKH�SODLQWLII�ZKR�ZDV�ZRUNLQJ� LQ�D�EDUJH�DORQJVLGH� WKH�VKLS�� �7KH�GHIHQGDQWV�FRQWHQGHG� WKDW�WKH\�KDG�SURYLGHG�D�VDIH�V\VWHP�RI�ZRUNLQJ�DQG�WKDW�WKH�DFFLGHQW�ZDV�GXH�WR�WKH�IDLOXUH RI�D�IHOORZ�VHUYDQW�RI�WKH�SODLQWLII�WR�FDUU\�RXW�WKH�V\VWHP�SURSHUO\�DQG�� WKHUHIRUH�� WKH\� ZHUH� H[RQHUDWHG� IURP� OLDELOLW\� E\� WKH� GRFWULQH� RI�FRPPRQ�HPSOR\PHQW�
,W�ZDV�KHOG�E\�WKH�&RXUW�RI�$SSHDO�WKDW�WKH�HPSOR\HUV�KDG�IDLOHG�WR�SURYLGH�D�VDIH�V\VWHP�RI�ZRUNLQJ��DQG�WKH�DFFLGHQW�ZDV�GXH�WR�WKDW�IDLOXUH�DQG�QRW�WR�WKH�IDLOXUH� RI� D� VHUYDQW� WR� FDUU\� RXW� D� SURSHU� V\VWHP�� � 7KH� HPSOR\HUV� ZHUH��WKHUHIRUH��OLDEOH�LQ�GDPDJHV�
*HQHUDO�&OHDQLQJ�&RQWUDFWRUV�Y�&KULVWPDV >����@���$OO�(5�����
7KH�SODLQWLII��D�ZLQGRZ�FOHDQHU��ZDV�HPSOR\HG�E\�WKH�GHIHQGDQWV��D�ILUP�RI�FRQWUDFWRUV�� WR� FOHDQ� WKH�ZLQGRZV�RI� D� FOXE�� �:KLOH�� IROORZLQJ� WKH� SUDFWLFH�XVXDOO\�DGRSWHG�E\�HPSOR\HHV�RI�WKH�GHIHQGDQWV��KH�ZDV�VWDQGLQJ�RQ�WKH�VLOO�RI�RQH�RI� WKH�ZLQGRZV� WR�FOHDQ� WKH�RXWVLGH�RI� WKH�ZLQGRZ�DQG�ZDV�KROGLQJ�RQH�VDVK�RI�WKH�ZLQGRZ�IRU�VXSSRUW��WKH�RWKHU�VDVK�FDPH�GRZQ�RQ�KLV�ILQJHUV��FDXVLQJ�KLP�WR�OHW�JR�DQG�IDOO�WR�WKH�JURXQG��VXIIHULQJ�LQMXU\�
2Q� D� FODLP� E\� KLP� DJDLQVW� WKH�GHIHQGDQWV� IRU� GDPDJHV�� LW� ZDV� KHOG� E\� WKH�+RXVH� RI� /RUGV� WKDW� HYHQ� DVVXPLQJ� WKDW� RWKHU� V\VWHPV� RI� FDUU\LQJ� RXW� WKH�ZRUN�� HJ�� E\� WKH� XVH� RI� VDIHW\� EHOWV� RU� ODGGHUV�� ZHUH� LPSUDFWLFDEOH�� WKH�GHIHQGDQWV�ZHUH� VWLOO�XQGHU�DQ�REOLJDWLRQ� WR�HQVXUH� WKDW� WKH�V\VWHP� WKDW�ZDV�DGRSWHG�ZDV�DV�UHDVRQDEO\�VDIH�DV�LW�FRXOG�EH�PDGH�DQG�WKDW�WKHLU�HPSOR\HHV�ZHUH�LQVWUXFWHG�DV�WR�WKH�VWHSV�WR�EH�WDNHQ�WR�DYRLG�DFFLGHQWV��WKH�GHIHQGDQWV�



$VLI�7XIDO

�ZZZ�ODZWHDFKHU�FR�XN

KDG� QRW� GLVFKDUJHG� WKHLU� GXW\� LQ� WKLV� UHVSHFW� WRZDUGV� WKH� SODLQWLII�� DQG��WKHUHIRUH��WKH\�ZHUH�OLDEOH�WR�KLP�LQ�UHVSHFW�RI�KLV�LQMXU\�
3HU�/RUG�5HLG���:KHUH�D�SUDFWLFH�RI�LJQRULQJ�DQ�REYLRXV�GDQJHU�KDV�JURZQ�XS�LW�LV�QRW�UHDVRQDEOH�WR�H[SHFW�DQ�LQGLYLGXDO�ZRUNPDQ�WR�WDNH�WKH�LQLWLDWLYH�LQ�GHYLVLQJ�DQG�XVLQJ�SUHFDXWLRQV���,W�LV�WKH�GXW\�RI�WKH�HPSOR\HU�WR�FRQVLGHU�WKH�VLWXDWLRQ��WR�GHYLVH�D�VXLWDEOH�V\VWHP��WR�LQVWUXFW�KLV�PHQ�ZKDW�WKH\�PXVW�GR��DQG�WR�VXSSO\�DQ\�LPSOHPHQWV�WKDW�PD\�EH�UHTXLUHG�
3HWFK�Y�&XVWRPV�DQG�([FLVH�&RPPLVVLRQHUV >����@�,&5����
7KH�SODLQWLII��ZKR�MRLQHG�WKH�&LYLO�6HUYLFH�LQ������DV�D�FOHULFDO�RIILFHU��ZDV�KLJKO\�UHJDUGHG�E\�KLV�VXSHULRU�RIILFHUV�DQG�E\������KDG�ULVHQ�WR�WKH�UDQN�RI�DVVLVWDQW�VHFUHWDU\���,Q�������ZKLOH�ZRUNLQJ�LQ�WKH�GHIHQGDQWV¶�GHSDUWPHQW��KH�KDG� D� PHQWDO� EUHDNGRZQ�� � ,Q� ������ DIWHU� KLV� UHWXUQ� WR� ZRUN�� KH� ZDV�WUDQVIHUUHG�DV�DVVLVWDQW�VHFUHWDU\� WR� WKH�'+66�� �,Q������KH� IHOO� LOO�DJDLQ�EXW�ZDV� DEOH� WR� UHWXUQ� WR�ZRUN� XQWLO� ������ZKHQ� KH�ZDV� UHWLUHG� IURP� WKH�&LYLO�6HUYLFH� RQ� PHGLFDO� JURXQGV�� � ,Q� DQ� DFWLRQ� E\� WKH� SODLQWLII� IRU�� LQWHU� DOLD��GDPDJHV�DJDLQVW�WKH�GHIHQGDQWV�IRU�QHJOLJHQFH��WKH�MXGJH�KHOG�WKDW��DOWKRXJK�WKH� SODLQWLII� ZRXOG� QRW� KDYH� VXIIHUHG� WKH� EUHDNGRZQ� LQ� ����� LI� KH� KDG� QRW�EHHQ�VXEMHFWHG�WR�KHDY\�SUHVVXUH�DW�ZRUN��WKH�GHIHQGDQWV�ZHUH�QRW�QHJOLJHQW�LQ�IDLOLQJ�WR�WDNH�VWHSV�ZKLFK�ZRXOG�KDYH�SUHYHQWHG�WKH�SODLQWLII¶V�LOOQHVV�
,W�ZDV�KHOG�E\�WKH�&RXUW�RI�$SSHDO��LQWHU�DOLD��WKDW�DV�LW�KDG�QRW�EHHQ�VKRZQ�RQ�WKH�HYLGHQFH�WKDW�WKH�GHIHQGDQWV¶�VHQLRU�PDQDJHPHQW�ZHUH�DZDUH��RU�RXJKW�WR� KDYH� EHHQ� DZDUH�� LQ� ����� WKDW� WKH� SODLQWLII� ZDV� VKRZLQJ� VLJQV� RI�LPSHQGLQJ�EUHDNGRZQ�RU�WKDW�KLV�ZRUNORDG�FDUULHG�D�UHDO�ULVN�RI�EUHDNGRZQDQG� KDG� QRW� DFWHG� QHJOLJHQWO\� IROORZLQJ� KLV� UHWXUQ� WR� ZRUN�� WKH� GHIHQGDQWV�KDG� QRW� EHHQ� LQ� EUHDFK� RI� WKHLU� DGPLWWHG� GXW\� WR� WDNH� UHDVRQDEOH� FDUH� WR�HQVXUH�WKDW�WKH�GXWLHV�DOORFDWHG�WR�WKH�SODLQWLII�GLG�QRW�GDPDJH�KLV�KHDOWK�
:DONHU�Y�1RUWKXPEHUODQG�&RXQW\�&RXQFLO >����@���$OO�(5����
7KH�SODLQWLII�ZDV�HPSOR\HG�E\�WKH�GHIHQGDQW�ORFDO�DXWKRULW\�DV�DQ�DUHD�VRFLDO�VHUYLFHV� RIILFHU� IURP� ����� XQWLO� 'HFHPEHU� ������ � +H� ZDV� UHVSRQVLEOH� IRU�PDQDJLQJ� IRXU� WHDPV�RI�VRFLDO� VHUYLFHV� ILHOGZRUNHUV� LQ�DQ�DUHD�ZKLFK�KDG�DKLJK� SURSRUWLRQ� RI� FKLOG� FDUH� SUREOHPV�� � ,Q� ����� WKH� SODLQWLII� VXIIHUHG� D�QHUYRXV�EUHDNGRZQ�EHFDXVH�RI�WKH�VWUHVV�DQG�SUHVVXUHV�RI�ZRUN�DQG�ZDV�RII�ZRUN�IRU�WKUHH�PRQWKV���%HIRUH�KH�UHWXUQHG�WR�ZRUN�KH�GLVFXVVHG�KLV�SRVLWLRQ�ZLWK� KLV� VXSHULRU� ZKR� DJUHHG� WKDW� VRPH� DVVLVWDQFH� VKRXOG� EH� SURYLGHG� WR�OHVVHQ� WKH� EXUGHQ� RI� WKH� SODLQWLII¶V� ZRUN�� � ,Q� WKH� HYHQW�� ZKHQ� WKH� SODLQWLII�UHWXUQHG�WR�ZRUN�RQO\�YHU\�OLPLWHG�DVVLVWDQFH�ZDV�SURYLGHG�DQG�KH�IRXQG�WKDW�KH�KDG�WR�FOHDU�WKH�EDFNORJ�RI�SDSHUZRUN�WKDW�KDG�EXLOW�XS�GXULQJ�KLV�DEVHQFH�ZKLOH� WKH� SHQGLQJ� FKLOG� FDUH� FDVHV� LQ� KLV� DUHD� ZHUH� LQFUHDVLQJ� DW� D�FRQVLGHUDEOH�UDWH�� �6L[�PRQWKV� ODWHU�KH�VXIIHUHG�D�VHFRQG�PHQWDO�EUHDNGRZQ�DQG� ZDV� IRUFHG� WR� VWRS� ZRUN� SHUPDQHQWO\�� � ,Q� )HEUXDU\� ����� KH� ZDV�GLVPLVVHG�E\�WKH�ORFDO�DXWKRULW\�RQ�WKH�JURXQGV�RI�SHUPDQHQW�LOO�KHDOWK���+H�EURXJKW�DQ�DFWLRQ�DJDLQVW�WKH�ORFDO�DXWKRULW\�FODLPLQJ�GDPDJHV�IRU�EUHDFK�RI�LWV�GXW\�RI�FDUH��DV�KLV�HPSOR\HU��WR� WDNH�UHDVRQDEOH�VWHSV� WR�DYRLG�H[SRVLQJ�KLP�WR�D�KHDOWK�HQGDQJHULQJ�ZRUNORDG�
,W� ZDV� KHOG� LQ WKH� 4%'� WKDW� ZKHUH� LW� ZDV� UHDVRQDEO\� IRUHVHHDEOH� WR� DQ�HPSOR\HU�WKDW�DQ�HPSOR\HH�PLJKW�VXIIHU�D�QHUYRXV�EUHDNGRZQ�EHFDXVH�RI�WKH�VWUHVV�DQG�SUHVVXUHV�RI�KLV�ZRUNORDG��WKH�HPSOR\HU�ZDV�XQGHU�D�GXW\�RI�FDUH��DV� SDUW� RI� WKH� GXW\� WR� SURYLGH� D� VDIH� V\VWHP� RI� ZRUN�� QRW� WR� FDXVH� WKH�HPSOR\HH� SV\FKLDWULF� GDPDJH� E\� UHDVRQ� RI� WKH� YROXPH� RU� FKDUDFWHU� RI� WKH�ZRUN�ZKLFK�WKH�HPSOR\HH�ZDV�UHTXLUHG�WR�SHUIRUP���2Q�WKH�IDFWV��SULRU�WR�WKH������LOOQHVV��LW�ZDV�QRW�UHDVRQDEO\�IRUHVHHDEOH�WR�WKH�ORFDO�DXWKRULW\�WKDW�WKH�



$VLI�7XIDO

��ZZZ�ODZWHDFKHU�FR�XN

SODLQWLII¶V� ZRUNORDG� ZRXOG� JLYH� ULVH� WR� D� PDWHULDO� ULVN� RI� PHQWDO� LOOQHVV���+RZHYHU��DV�WR�WKH�VHFRQG�LOOQHVV��WKH�ORFDO�DXWKRULW\�RXJKW�WR�KDYH�IRUHVHHQ�WKDW�LI�WKH�SODLQWLII�ZDV�DJDLQ�H[SRVHG�WR�WKH�VDPH�ZRUNORDG�WKHUH�ZDV�D�ULVN�WKDW�KH�ZRXOG�VXIIHU�DQRWKHU�QHUYRXV�EUHDNGRZQ�ZKLFK�ZRXOG�SUREDEO\�HQG�KLV� FDUHHU� DV� DQ� DUHD�PDQDJHU�� �7KH� ORFDO� DXWKRULW\� RXJKW� WKHUHIRUH� WR� KDYH�SURYLGHG�DGGLWLRQDO�DVVLVWDQFH� WR�UHGXFH�WKH�SODLQWLII¶V�ZRUNORDG�HYHQ�DW� WKH�H[SHQVH�RI�VRPH�GLVUXSWLRQ�RI�RWKHU�VRFLDO�ZRUN�DQG��LQ�FKRRVLQJ�WR�FRQWLQXH�WR� HPSOR\� WKH� SODLQWLII� ZLWKRXW� SURYLGLQJ� HIIHFWLYH� KHOS�� LW� KDG� DFWHG�XQUHDVRQDEO\� DQG� LQ� EUHDFK� RI� LWV� GXW\� RI� FDUH�� � ,W� IROORZHG� WKDW� WKH� ORFDO�DXWKRULW\� ZDV� OLDEOH� LQ� QHJOLJHQFH� IRU� WKH� SODLQWLII¶V� VHFRQG� QHUYRXV�EUHDNGRZQ� DQG� WKDW� DFFRUGLQJO\� WKHUH� ZRXOG� EH� MXGJPHQW� IRU� WKH� SODLQWLII�ZLWK�GDPDJHV�WR�EH�DVVHVVHG�
-RKQVWRQH�Y�%ORRPVEXU\�+HDOWK�$XWKRULW\ >����@���$OO�(5����
7KH� SODLQWLII� ZDV� HPSOR\HG� E\� WKH� GHIHQGDQW� KHDOWK� DXWKRULW\� DV� D� MXQLRU�KRVSLWDO�GRFWRU�XQGHU�D�FRQWUDFW�RI�HPSOR\PHQW�ZKLFK�UHTXLUHG�KLP��E\�SDUD���E��� WR� ZRUN� ��� KRXUV� SHU� ZHHN� DQG� WR� µEH� DYDLODEOH¶� IRU� RYHUWLPH� RI� D�IXUWKHU����KRXUV�SHU�ZHHN�RQ�DYHUDJH���7KH�SODLQWLII�EURXJKW�DQ�DFWLRQ�DJDLQVW�WKH�DXWKRULW\�DOOHJLQJ�EUHDFK�RI� WKH�DXWKRULW\¶V�GXW\�DV�KLV� HPSOR\HU WR�WDNH�DOO� UHDVRQDEOH� FDUH� IRU� KLV� VDIHW\� DQG�ZHOO�EHLQJ� DQG� VHHNLQJ� D� GHFODUDWLRQ�WKDW� WKH� SODLQWLII� FRXOG� QRW� ODZIXOO\� EH� UHTXLUHG� E\� WKH� GHIHQGDQW� WR� ZRUN�XQGHU�KLV�FRQWUDFW�RI�HPSOR\PHQW�IRU�VR�PDQ\�KRXUV�LQ�H[FHVV�RI�KLV�VWDQGDUG�ZRUNLQJ�ZHHN� DV�ZRXOG� IRUHVHHDEO\� LQMXUH�KLV� KHDOWK�� �7KH�SODLQWLII� DOOHJHG�WKDW�KH�KDG�EHHQ�UHTXLUHG�WR�ZRUN�LQWROHUDEOH�KRXUV�ZLWK�VXFK�GHSULYDWLRQ�RI�VOHHS� WKDW�KLV� KHDOWK�KDG�EHHQ�GDPDJHG�DQG�WKH�VDIHW\�RI�KLV�SDWLHQWV�SXW�DW�ULVN�DQG�WKDW�KH�VXIIHUHG�IURP�VWUHVV�DQG�GHSUHVVLRQ��KDG�EHHQ�SK\VLFDOO\�VLFN�IURP�H[KDXVWLRQ�DQG�KDG�IHOW�VXLFLGDO���7KH�SODLQWLII�DOVR�VRXJKW�GHFODUDWLRQV�WKDW� KLV� FRQWUDFW�ZDV� FRQWUDU\� WR� V�����D��RI� WKH�8QIDLU�&RQWUDFW�7HUPV�$FW�������ZKLFK�SURYLGHG�WKDW�D�WHUP�RI�D�FRQWUDFW�FRXOG�QRW�H[FOXGH�RU UHVWULFW�D�SHUVRQ¶V�OLDELOLW\� IRU�GHDWK�RU�SHUVRQDO�LQMXU\�UHVXOWLQJ�IURP�QHJOLJHQFH��DQG�WKDW�WKH�FRQWUDFW�ZDV�YRLG�RQ�WKH�JURXQGV�RI�SXEOLF�SROLF\���,W�ZDV�KHOG�E\�WKH�&RXUW�RI�$SSHDO�
��� �/HJJDWW�/-�GLVVHQWLQJ��$OWKRXJK�WKH�GHIHQGDQW�KHDOWK�DXWKRULW\ ZDV�HQWLWOHG� XQGHU� SDUD� ��E�� RI� WKH� FRQWUDFW� RI� HPSOR\PHQW� E\� ZKLFK� MXQLRU�KRVSLWDO�GRFWRUV�ZHUH�HPSOR\HG��WR�UHTXLUH�WKH�SODLQWLII� WR�ZRUN�RYHUWLPH�RI�XS�WR����KRXUV�DYHUDJH�SHU�ZHHN�DW�LWV�GLVFUHWLRQ��WKH�KHDOWK�DXWKRULW\�KDG�WR�H[HUFLVH� WKDW� SRZHU� LQ� VXFK� D� ZD\� DV� QRW� WR� LQMXUH� WKH� SODLQWLII� DQG�DFFRUGLQJO\�LW�FRXOG�QRW�UHTXLUH�WKH�SODLQWLII�WR�ZRUN�VR�PXFK�RYHUWLPH�LQ�DQ\�ZHHN� WKDW� KLV� KHDOWK� PLJKW� UHDVRQDEO\� EH� GDPDJHG�� � ,W� IROORZHG� WKDW� LI� WKH�SOHDGHG� IDFWV� ZHUH� HVWDEOLVKHG� WKH� KHDOWK� DXWKRULW\� ZRXOG EH� LQ� EUHDFK� RI�GXW\�� �$FFRUGLQJO\�� WKH�PDLQ�FODLP� VKRXOG�QRW� EH� VWUXFN� RXW�DQG� WKH�KHDOWK�DXWKRULW\¶V�DSSHDO�ZRXOG�EH�GLVPLVVHG�
��� 6LQFH�LW�ZDV�DUJXDEOH�WKDW�WKH�KHDOWK�DXWKRULW\¶V�FODLP�WKDW�WKHUH�ZDV�QR� FDXVH�RI� DFWLRQ� FRXOG� RQO\� VXFFHHG�RQ� WKH�SUHPLVH� WKDW� SDUD���E�� RI� WKH�FRQWUDFW�RI�HPSOR\PHQW�E\�ZKLFK�MXQLRU�KRVSLWDO�GRFWRUV�ZHUH�HPSOR\HG�ZDV�WR�EH�FRQVWUXHG�DV�D�SOHD�RI�YROHQWL�QRQ� ILW� LQMXULD�RU�H[SUHVV�DVVXPSWLRQ�RI�ULVN�E\� WKH�SODLQWLII� RU�EHFDXVH� LW�RSHUDWHG� WR� OLPLW�RU� UHVWULFW� WKH�DPELW� DQG�VFRSH�RI�WKH�GXW\�RI�FDUH�RZHG�E\�WKH�DXWKRULW\�DQG�VLQFH�LW�ZDV�DOVR�DUJXDEOH�WKDW� LI� WKDW�ZHUH� WKH� FDVH� SDUD���E��ZRXOG�EH� FRQWUDU\� WR� V����� RI� WKH������$FW��WKH�FODLP�EDVHG�RQ�WKH������$FW�VKRXOG�QRW�KDYH�EHHQ�VWUXFN�RXW�
��� +RZHYHU�� WKH� FODLP� EDVHG RQ� SXEOLF� SROLF\� ZRXOG� LQHYLWDEO\�LQYROYH�DUJXPHQW�DQG�DGMXGLFDWLRQ�RQ�QRQ�MXVWLFLDEOH�LVVXHV�PRUH�DSSURSULDWH�WR�SXEOLF�GHEDWH��VXFK�DV�WKH�FDSDFLW\�DQG�PDQDJHPHQW�RI�WKH�QDWLRQDO�KHDOWK�VHUYLFH�DQG�SXEOLF�IXQGLQJ��DQG�DFFRUGLQJO\�WKH�FODLP�EDVHG�RQ�SXEOLF�SROLF\�KDG�EHHQ�ULJKWO\�VWUXFN�RXW�
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3HU� 6LU� 1LFKRODV� %URZQH�:LONLQVRQ� 9�&� DQG� /HJJDWW� /-� �6WXDUW�6PLWK� /-�GLVVHQWLQJ����$Q�LPSOLHG�FRQWUDFWXDO�GXW\�LQ�D�FRQWUDFW�RI�HPSOR\PHQW�VXFK�DV�WKH� LPSOLHG� GXW\� LPSRVHG� RQ� DQ� HPSOR\HU� WR� WDNH� UHDVRQDEOH� FDUH� IRU� WKH�KHDOWK� DQG� VDIHW\� RI� KLV� HPSOR\HHV� LV� VXEMHFW� WR� DQ\� H[SUHVV� WHUPV� LQ� WKH�FRQWUDFW�RI�HPSOR\PHQW�UHTXLULQJ�DQ�DEVROXWH�GXW\�RQ�WKH�SDUW�RI�HPSOR\HHV�WR�ZRUN�FHUWDLQ�VSHFLILHG�KRXUV�
:KLWH�Y�&KLHI�&RQVWDEOH�RI�WKH�6RXWK�<RUNVKLUH�3ROLFH >����@���$OO�(5��
$� QXPEHU� RI� SROLFH� RIILFHUV� VXHG� WKHLU� HPSOR\HU�� WKH� GHIHQGDQW� FKLHI�FRQVWDEOH�� IRU� GDPDJHV� LQ� QHJOLJHQFH� IRU� SRVW�WUDXPDWLF� VWUHVV� GLVRUGHU�VXIIHUHG�LQ�WKH�DIWHUPDWK�RI�D�GLVDVWHU�DW�D�PDMRU�IRRWEDOO�PDWFK���7KH�RIILFHUV�ZHUH�RQ�GXW\�DW�WKH�WLPH�DQG�EHFDPH�LQYROYHG�LQ�WKH�DIWHUPDWK�RI�WKH�GLVDVWHU��WZR� KHOSHG� FDUU\� WKH� GHDG� DQG� LQMXUHG� DW� WKH� VWDGLXP�� WZR� WULHG�XQVXFFHVVIXOO\� WR� UHVXVFLWDWH� LQMXUHG� VSHFWDWRUV� DW� WKH� VWDGLXP�� DQG� RQH�DVVLVWHG� DW� D� PRUWXDU\� WR� ZKLFK� WKH� GHDG� ZHUH� WDNHQ�� � 7KH� SODLQWLIIV� ZHUH�VXEVHTXHQWO\� GLDJQRVHG� DV� VXIIHULQJ� IURP� 376'� EURXJKW� DERXW� E\� WKHLU�H[SHULHQFHV�LQ�GHDOLQJ�ZLWK�WKH�DIWHUPDWK�RI�WKH�GLVDVWHU�
,Q� WKHLU� DFWLRQ� DJDLQVW� WKH� FKLHI� FRQVWDEOH� WKH\� FODLPHG� GDPDJHV� IRU�QHJOLJHQFH�RQ�WKH�EDVLV�����WKDW�KH�RZHG�WKHP�D�GXW\�RI�FDUH�DV�WKHLU�GH�IDFWR�HPSOR\HU� WR� WDNH�UHDVRQDEOH�FDUH�QRW� WR�H[SRVH�WKHP� WR�XQQHFHVVDU\� ULVN�RI�LQMXU\�� ZKHWKHU� SK\VLFDO� RU� SV\FKLDWULF�� DQG� ZDV� YLFDULRXVO\� OLDEOH� IRU� WKH�QHJOLJHQFH� RI� WKH� VHQLRU� RIILFHU� ZKLFK� KDG� JLYHQ� ULVH� WR� WKHLU� SV\FKLDWULF�LOOQHVV� >DQG� ���� WKDW� WKH\� ZHUH� WR� EH� HTXDWHG� WR� UHVFXHUV� UDWKHU� WKDQ� PHUH�E\VWDQGHUV��VLQFH�WKH\�KDG�DFWLYHO\�UHQGHUHG�DVVLVWDQFH�DQG��DV�UHVFXHUV��WKH\�ZHUH�HQWLWOHG�WR�EH�WUHDWHG�DV�SULPDU\�YLFWLPV�RI�WKH�GLVDVWHU�DQG�WKHLU�FODLP�RXJKW�QRW� WR�EH�VXEMHFWHG� WR� WKH�FRQWURO�PHFKDQLVPV� LPSRVHG�RQ�FODLPV�IRU�SV\FKLDWULF�LQMXU\�E\�E\VWDQGHUV@�
,W� ZDV� KHOG� E\� WKH� +RXVH� RI� /RUGV�� LQWHU� DOLD�� �/RUG� *RII� GLVVHQWLQJ�� DQ�HPSOR\HH�ZKR� VXIIHUHG� SV\FKLDWULF� LQMXU\� LQ� WKH� FRXUVH� RI� KLV� HPSOR\PHQW�KDG� WR� SURYH� OLDELOLW\� XQGHU� WKH� JHQHUDO� UXOHV� RI� QHJOLJHQFH�� LQFOXGLQJ� WKH�UXOHV�UHVWULFWLQJ�WKH�UHFRYHU\�RI�GDPDJHV�IRU�SV\FKLDWULF�LQMXU\���$FFRUGLQJO\��LI� DQ� HPSOR\HH� ZKR� ZLWQHVVHG� DQ� DFFLGHQW� DW� ZRUN� ZRXOG� RWKHUZLVH� KDYH�EHHQ� XQDEOH� WR� VXH� EHFDXVH� DV� D� PHUH� E\VWDQGHU� KH� ZDV� RQO\� D� VHFRQGDU\�YLFWLP�ZKR�ZDV� QRW� LQ� D� VXIILFLHQWO\� FORVH� UHODWLRQVKLS�ZLWK� WKH�YLFWLP�� WKH�PHUH� IDFW� WKDW�KLV�UHODWLRQVKLS�ZLWK� WKH�WRUWIHDVRU�ZDV� WKDW�RI�HPSOR\HH�DQG�HPSOR\HU�FRXOG�QRW�PDNH�KLP�D�SULPDU\�YLFWLP���$OFRFN�Y�&&�RI�6��<RUNVKLUH�3ROLFH >����@ ��$OO�(5�����DQG�3DJH�Y�6PLWK >����@���$OO�(5�����DSSOLHG�
7KRPSVRQ�DQG�RWKHUV�Y�6PLWKV�6KLSUHSDLUHUV�/WG >����@���$OO�(5����
7KH� SODLQWLIIV� ZHUH� HPSOR\HG� DV� ODERXUHUV� RU� ILWWHUV� LQ� VKLSEXLOGLQJ� DQG�VKLSUHSDLULQJ�\DUGV�RYHU�D�ORQJ�SHULRG��VWUHWFKLQJ�IURP�WKH�����V��RU�HDUOLHU��WR� WKH� ����V�� � 'XULQJ� WKHLU� HPSOR\PHQW� LQ� WKH� \DUGV� WKH� SODLQWLIIV� ZHUH�H[SRVHG� WR� H[FHVVLYH� QRLVH� ZKLFK� E\� VWDJHV� SURJUHVVLYHO\� LPSDLUHG� WKHLU�KHDULQJ�� � $W� DOO�PDWHULDO� WLPHV� WKH� HPSOR\HUV� NQHZ� WKDW� QRLVH� OHYHOV� LQ� WKH�\DUGV�H[SRVHG�WKHLU�ZRUNIRUFH�WR�WKH�ULVN�RI�KHDULQJ�ORVV�EXW�IDLOHG�WR�SURYLGH�WKH� ZRUNIRUFH� ZLWK� DQ\� SURWHFWLRQ� DJDLQVW� QRLVH� XQWLO� WKH� HDUO\� ����V�� �8S�XQWLO� ����� WKHUH�ZDV� QR� RIILFLDO� JXLGDQFH�RU� HIIHFWLYH� H[SHUW� DGYLFH� RQ� WKH�SUREOHP�RI�LQGXVWULDO�QRLVH�DQG�WKH HPSOR\HUV¶�LQHUWLD�DQG�LQGLIIHUHQFH�WR�WKH�SUREOHP�ZDV�LQ�OLQH�ZLWK�FRPPRQ�SUDFWLFH�WKURXJKRXW�WKH�LQGXVWU\��ZKLFK�DW�WKDW�WLPH�WUHDWHG�LQGXVWULDO�QRLVH�DV�DQ�LQHVFDSDEOH�IHDWXUH�RI�WKH�LQGXVWU\���,Q������ WKH� 0LQLVWU\� RI� /DERXU� LVVXHG� D� SDPSKOHW� RQ� LQGXVWULDO� QRLVH� DQG�WKHUHDIWHU�H[SHUW�DGYLFH�DQG�DGHTXDWH�DQG�UHDVRQDEOH�SURWHFWLYH�GHYLFHV�ZHUH�DYDLODEOH�WR�WKH�HPSOR\HUV�
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,Q� ����� DQG� ����� WKH� SODLQWLIIV� EURXJKW� DFWLRQV� DJDLQVW� WKHLU� HPSOR\HUV�FODLPLQJ� GDPDJHV� IRU� QHJOLJHQFH� LQ� IDLOLQJ� WR� SURYLGH� SURWHFWLRQ� DJDLQVW�QRLVH� LQ�WKH�\DUGV�RU� WR�LQYHVWLJDWH�DQG�WDNH�DGYLFH�RQ�QRLVH� OHYHOV�DQG�WKXV�FDXVLQJ�WKH�SODLQWLIIV¶�KHDULQJ�WR�EH�LPSDLUHG���$OWKRXJK�LW�ZDV�LPSRVVLEOH�WR�TXDQWLI\�SUHFLVHO\�ZKHQ�SDUWLFXODU�GHJUHHV�RI�GDPDJH�KDG�EHHQ�FDXVHG�WR�WKH�SODLQWLIIV�� WKH� HYLGHQFH� FOHDUO\� HVWDEOLVKHG� WKDW� D� VXEVWDQWLDO� SDUW� RI� WKH�GDPDJH�KDG�RFFXUUHG�EHIRUH������DQG�WKDW�DIWHU������WKH�SODLQWLIIV¶�H[SRVXUH�WR� QRLVH� LQ� WKH� \DUGV� KDG� PHUHO\� DJJUDYDWHG� WKH� H[LVWLQJ� GDPDJH� DQG�DFFHOHUDWHG� WKH� SURJUHVV� RI� WKH� SODLQWLIIV� WRZDUGV� KHDULQJ� GLVDELOLW\� DQG�KDQGLFDS�� � 7KH� HPSOR\HUV� DGPLWWHG� WKDW� WKH� SODLQWLIIV� KDG� VXIIHUHG�LPSDLUPHQW� RI� KHDULQJ� UHVXOWLQJ� IURP� H[SRVXUH� WR� QRLVH� LQ� WKH� \DUGV� EXW�FRQWHQGHG� WKDW� WKHLU� IDLOXUH� WR� SURYLGH� SURWHFWLRQ� DPRXQWHG� WR� DFWLRQDEOH�QHJOLJHQFH�RQO\�LQ�UHVSHFW�RI�WKH�ODWWHU�SDUW�RI�WKH�SODLQWLIIV¶�HPSOR\PHQW�DQG�WKDW�WKHUHIRUH�WKH\�ZHUH�RQO\� OLDEOH�IRU� WKH�GDPDJH�ZKLFK�ZDV�FDXVHG�WR�WKH�SODLQWLIIV�GXULQJ�WKDW�SDUW�RI�WKHLU�HPSOR\PHQW���,W�ZDV�KHOG�LQ�WKH�4%'�
��� 7KH�WHVW�WR�EH�DSSOLHG�LQ�GHWHUPLQLQJ�WKH�SRLQW�RI�WLPH�DW�ZKLFK�DQ�HPSOR\HU¶V� IDLOXUH� WR� SURYLGH� SURWHFWLRQ� DJDLQVW� LQGXVWULDO� QRLVH� FRQVWLWXWHG�DFWLRQDEOH�QHJOLJHQFH�ZDV�ZKDW�ZRXOG�KDYH�EHHQ�GRQH�DW�DQ\�SDUWLFXODU�WLPH�E\� D� UHDVRQDEOH� DQG� SUXGHQW� HPSOR\HU� ZKR� ZDV� SURSHUO\� EXW� QRW�H[WUDRUGLQDULO\�VROLFLWRXV�IRU�KLV�ZRUNHUV¶�VDIHW\�LQ�WKH�OLJKW�RI�ZKDW�KH�NQHZ�RU� RXJKW� WR� KDYH� NQRZQ� DW� WKH� WLPH�� � $FFRUGLQJO\�� DQ� HPSOR\HU� ZDV� QRW�QHJOLJHQW� LI� DW� DQ\�JLYHQ� WLPH�KH� IROORZHG� D� UHFRJQLVHG�SUDFWLFH�ZKLFK�KDG�EHHQ� IROORZHG� WKURXJKRXW� WKH� LQGXVWU\� DV� D ZKROH� IRU� D� VXEVWDQWLDO� SHULRG��HYHQ� WKRXJK� WKDW� SUDFWLFH� PD\� QRW� KDYH� EHHQ� ZLWKRXW� PLVKDS�� DQG� DW� WKDW�SDUWLFXODU�WLPH�WKH�FRQVHTXHQFHV�RI�D�SDUWLFXODU�W\SH�RI�ULVN�ZHUH�UHJDUGHG�DV�DQ�LQHVFDSDEOH�IHDWXUH�RI�WKH�LQGXVWU\���)XUWKHUPRUH��WKH�TXHVWLRQ�RI�ZKHWKHU�DQ� HPSOR\HU� ZDV� QHJOLJHQW� LQ� IDLOLQJ� WR� WDNH� WKH� LQLWLDWLYH� LQ� VHHNLQJ� RXW�NQRZOHGJH�DERXW�IDFWV�ZKLFK�ZHUH�QRW�REYLRXV�ZDV�WR�EH�MXGJHG�DFFRUGLQJ�WR�WKH� SUDFWLFH� DW� WKH� WLPH� LQ� WKH� LQGXVWU\�� � ,Q� DOO� WKH� FLUFXPVWDQFHV�� WKH�HPSOR\HUV¶� IDLOXUH� WR� SURYLGH� SURWHFWLRQ� DJDLQVW� QRLVH� LQ� WKH� \DUGV� GLG� QRW�FRQVWLWXWH�DFWLRQDEOH�QHJOLJHQFH�EHIRUH�������DOWKRXJK�WKHUHDIWHU�LW�GLG�
��� :KHUH�DQ�HPSOR\HU� IDLOHG� WR�SURYLGH�KLV�HPSOR\HH�ZLWK�SURWHFWLRQ�DJDLQVW� H[SRVXUH� WR� LQGXVWULDO� QRLVH� ZKLFK� FDXVHG� WKH� HPSOR\HH� WR� VXIIHU�SURJUHVVLYH� LPSDLUPHQW�RI� KLV� KHDULQJ� E\� VWDJHV� DQG�ZKHUH� WKDW� IDLOXUH�ZDV�QRW� D� EUHDFK� RI� WKH� HPSOR\HU¶V� GXW\� RI� FDUH� DW� WKH� WLPH� WKH� GDPDJH� ZDV�LQLWLDOO\�FDXVHG�WR�WKH�HPSOR\HH�EXW�EHFDPH�D�EUHDFK�RI�GXW\�DW�D�ODWHU�VWDJH��WKH�HPSOR\HU�ZDV�RQO\ OLDEOH�IRU� WKDW�SDUW�RI� WKH�GDPDJH�ZKLFK�RFFXUUHG� WR�WKH�HPSOR\HH�GXULQJ�WKH�SHULRG�ZKHQ�WKH�HPSOR\HU�ZDV�LQ�EUHDFK�RI�GXW\���,W�IROORZHG� WKDW� WKH� SODLQWLIIV� FRXOG� QRW� UHFRYHU� WKH� ZKROH� RI� WKHLU� ORVV� IURP�WKHLU� HPSOR\HUV� EXW� ZHUH� RQO\� HQWLWOHG� WR� UHFRYHU� FRPSHQVDWLRQ� IRU� WKH�DGGLWLRQDO�GHWULPHQW�WKH\�KDG�VXIIHUHG�GXULQJ�WKH�SHULRG�ZKHQ�WKH�HPSOR\HUV�ZHUH�LQ�EUHDFK�RI�GXW\���+RZHYHU��LQ�DSSRUWLRQLQJ�WKH�SODLQWLIIV¶�ORVV�DQG�WKH�GDPDJHV�WR�ZKLFK�WKH\�ZHUH�HQWLWOHG�WKH�FRXUW�ZRXOG�PDNH�DOORZDQFHV�LQ�WKH�SODLQWLIIV¶�IDYRXU�WR�WDNH�DFFRXQW�RI�WKH�XQFHUWDLQWLHV�LQYROYHG�LQ�PDNLQJ�VXFK�DQ�DSSRUWLRQPHQW�
:LOVRQ�Y�7\QHVLGH�:LQGRZ�&OHDQLQJ�&R >����@���$OO�(5����
6HH�DERYH�
%DNHU�Y�7��&ODUNH�/WG >����@�&XUUHQW�/DZ�<HDU�%RRN�����
7KH�SODLQWLII��D�YHU\�H[SHULHQFHG HOHFWULFLDQ��ZDV�HPSOR\HG�E\�WKH�GHIHQGDQW�DQG�ZDV� LQMXUHG� ZKHQ� KH� IHOO� IURP� D�PRELOH� VFDIIROG� WRZHU� ZKLFK� WRSSOHG�RYHU�� WKH� SODLQWLII� KDYLQJ� IDLOHG� WR� XVH� WKH� DYDLODEOH� RXWULJJHUV� RU� ORFN� LWV�
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ZKHHOV���,W�ZDV�KHOG�E\�WKH�&RXUW�RI�$SSHDO��WKDW�LW�ZDV�QRW�QHFHVVDU\�IRU�DQ�HPSOR\HU� WR� WHOO� DQ� H[SHULHQFHG�� VNLOOHG� ZRUNHU� DERXW� PDWWHUV� RI� ZKLFK� KH�ZDV�ZHOO�DZDUH��RU�RI�SUHFDXWLRQV�WR�EH�DGRSWHG��XQOHVV�WKHUH�ZDV�D�UHDVRQ�WR�EHOLHYH� WKDW� KH� ZDV� IDLOLQJ� WR� DGRSW� WKH� SURSHU� SUHFDXWLRQV�� RU� WKH� GDQJHUV�ZHUH� LQVLGLRXV�� � $V� WKH� SODLQWLII� XQGHUVWRRG� TXLWH� ZHOO� KRZ� WR� PDNH� WKH�SODWIRUP� VDIH�� WKH� GHIHQGDQW� ZDV� QRW� REOLJHG� WR� JLYH� FRQVWDQW� RU� UHSHWLWLYH�UHPLQGHUV�
5R]DULR�Y�7KH�3RVW�2IILFH >����@�&XUUHQW�/DZ�<HDU�%RRN�����
5R]DULR�ZDV�LQMXUHG�DW�ZRUN�ZKHQ�OLIWLQJ�D�ER[ ZHLJKLQJ������NJ�WR�D�KHLJKW�RI�RQH�PHWUH��DQG�WZLVWLQJ�VOLJKWO\���5R]DULR�KDG�ZRUNHG�IRU�WKH�3RVW�2IILFH�IRU����\HDUV���+H�KDG�DVNHG�HDUOLHU�WR�EH�PRYHG�WR�OLJKW�ZRUN�RQ�DFFRXQW�RI�EDFN�WURXEOH��EXW�ODWHU�DVNHG�WR�EH�PRYHG�EDFN�WR�KLV�SULRU�ZRUN�DQG�ZDV�RQ�WKDW�ZRUN�DW�WKH�WLPH�RI�WKH�DFFLGHQW���7KH�V\VWHP�RI�ZRUN�GLG�QRW�JLYH�ULVH�WR�IRUHVHHDEOH�LQMXU\�
,W� ZDV� KHOG� E\� WKH� &RXUW� RI� $SSHDO� WKDW� LW� ZDV� QRW� QHFHVVDU\� WKDW� WKH�HPSOR\HUV� VKRXOG� KDYH� VXSHUYLVHG� 5R]DULR� FORVHO\�� EHFDXVH� KH� ZDV�H[SHULHQFHG�DQG�WKH�MRE�ZDV�D�VLPSOH�WDVN���7KH�HPSOR\HU¶V�REOLJDWLRQ�ZDV�WR�WDNH�UHDVRQDEOH�FDUH�WR�SURYLGH�D�VDIH�V\VWHP�RI�ZRUN�DQG�WR�VHH�WKDW�LW�ZDV�IROORZHG�� � ,Q� WKHVH� FLUFXPVWDQFHV�� WKHUH� ZDV� QR� IRUHVHHDEOH� ULVN� DQG� WKH�HPSOR\HUV�ZHUH�QRW�XQGHU�D�GXW\�WR�RYHUVHH�WKH HPSOR\HH¶V�PHWKRG�RI�OLIWLQJ�WKH�ER[�
0F'HUPLG�Y�1DVK�'UHGJLQJ�&R�>����@���$OO�(5����
7KH� GHIHQGDQWV� HPSOR\HG� WKH� SODLQWLII� DV� D� GHFNKDQG� LQ� WKH� FRXUVH� RI�GUHGJLQJ�RSHUDWLRQV�FDUULHG�RXW�E\�WKH�GHIHQGDQWV�DQG�WKHLU�SDUHQW�FRPSDQ\���:KLOH�ZRUNLQJ�RQ�D�WXJ�RZQHG�E\�WKH�SDUHQW�FRPSDQ\�XQGHU�WKH�FRQWURO�RI�D�WXJ�PDVWHU� HPSOR\HG� E\� WKH� SDUHQW� FRPSDQ\� KH�ZDV� VHULRXVO\� LQMXUHG�� �+H�EURXJKW� DQ� DFWLRQ� IRU� GDPDJHV� DJDLQVW� WKH� GHIHQGDQWV�� � $W� WKH� WULDO� RI� WKH�DFWLRQ� WKH� MXGJH� IRXQG�� LQWHU� DOLD�� WKDW� WKH� DFFLGHQW� KDG�EHHQ� FDXVHG�E\� WKH�QHJOLJHQFH�RI�WKH�WXJ�PDVWHU�
,W�ZDV� KHOG�E\� WKH�+RXVH�RI�/RUGV�� LQWHU�DOLD�� WKDW�DQ�HPSOR\HU�RZHG�WR�KLV�HPSOR\HH�D�GXW\�WR�H[HUFLVH�UHDVRQDEOH�FDUH�WR�HQVXUH�WKDW�WKH�V\VWHP�RI�ZRUN�SURYLGHG�IRU�KLP�ZDV�VDIH�DQG�WKDW�UHTXLUHG��D��WKH�GHYLVLQJ�RI�D�VDIH�V\VWHP�DQG��E��WKH�RSHUDWLRQ�RI�LW���7KH�HVVHQWLDO�FKDUDFWHULVWLF�RI�WKH�GXW\�ZDV�WKDW�LW�ZDV�SHUVRQDO�RU�QRQ�GHOHJDEOH�� LH� LI� LW�ZDV�QRW�SHUIRUPHG�LW�ZDV� QR�GHIHQFH�IRU� WKH�HPSOR\HU� WR�VKRZ�WKDW�KH�KDG�GHOHJDWHG�LWV�SHUIRUPDQFH�WR�D�SHUVRQ��ZKHWKHU�KLV� VHUYDQW�RU�QRW��ZKRP�KH�UHDVRQDEO\�EHOLHYHG�ZDV� FRPSHWHQW� WR�SHUIRUP�LW���,Q�WKH�HYHQWV�ZKLFK�RFFXUUHG��WKH�GHIHQGDQWV�KDG�GHOHJDWHG�ERWK�WKHLU� GXW\� RI� GHYLVLQJ� D� VDIH� V\VWHP� RI� ZRUN� DQG� LWV� RSHUDWLRQ� WR� WKH� WXJ�PDVWHU�� ZKR� ZDV� QHJOLJHQW� LQ� IDLOLQJ� WR� RSHUDWH� WKDW� V\VWHP�� � ,W� IROORZHG��WKHUHIRUH��WKDW�WKH�GHIHQGDQWV�ZHUH�OLDEOH�WR�WKH�SODLQWLII�'()(1&(6
92/(17,�121�),7�,1-85,$
6PLWK�Y�%DNHU >����@�$&����
:KHQ� D� ZRUNPDQ� HQJDJHG� LQ� DQ� HPSOR\PHQW� QRW� LQ� LWVHOI� GDQJHURXV� LV�H[SRVHG� WR� GDQJHU� DULVLQJ� IURP� DQ� RSHUDWLRQ� LQ� DQRWKHU� GHSDUWPHQW� RYHU�ZKLFK� KH� KDV� QR� FRQWURO� ± WKH� GDQJHU� EHLQJ� FUHDWHG� RU� HQKDQFHG� E\� WKH�QHJOLJHQFH�RI�WKH�HPSOR\HU�± WKH�PHUH�IDFW�WKDW�KH�XQGHUWDNHV�RU�FRQWLQXHV�LQ�VXFK�HPSOR\PHQW�ZLWK�IXOO�NQRZOHGJH�DQG�XQGHUVWDQGLQJ�RI�WKH�GDQJHU�LV�QRW�
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FRQFOXVLYH�WR�VKRZ�WKDW�KH�KDV�XQGHUWDNHQ�WKH�ULVN�VR�DV�WR�PDNH�WKH�PD[LP�³9ROHQWL�QRQ� ILW� LQMXULD´�DSSOLFDEOH�LQ�FDVH�RI� LQMXU\�� �7KH�TXHVWLRQ�ZKHWKHU�KH�KDV�VR�XQGHUWDNHQ�WKH�ULVN�LV�RQH�RI�IDFW�DQG�QRW�RI�ODZ���$QG�WKLV�VR�ERWK�DW�FRPPRQ�ODZ�DQG�LQ�FDVHV�DULVLQJ�XQGHU�WKH�(PSOR\HUV�/LDELOLW\�$FW������
7KH� SODLQWLII� ZDV� HPSOR\HG� E\� UDLOZD\� FRQWUDFWRUV� WR� GULOO� KROHV� LQ� D� URFN�FXWWLQJ�QHDU� D� FUDQH�ZRUNHG�E\�PHQ� LQ� WKH�HPSOR\�RI� WKH�FRQWUDFWRUV�� �7KH�FUDQH� OLIWHG� VWRQHV� DQG� DW� WLPHV� VZXQJ� RYHU� WKH� SODLQWLII¶V� KHDG� ZLWKRXW�ZDUQLQJ�� � 7KH� SODLQWLII� ZDV� IXOO\� DZDUH� RI� WKH� GDQJHU� WR� ZKLFK� KH� ZDV�H[SRVHG� E\� WKXV� ZRUNLQJ� QHDU� WKH� FUDQH�ZLWKRXW� DQ\� ZDUQLQJ� EHLQJ� JLYHQ��DQG� KDG� EHHQ� WKXV� HPSOR\HG� IRU� PRQWKV�� � $� VWRQH� KDYLQJ� IDOOHQ� IURP� WKHFUDQH� DQG� LQMXUHG� WKH� SODLQWLII�� KH� VXHG� KLV� HPSOR\HUV� LQ� WKH�&RXQW\� &RXUW�XQGHU�WKH�(PSOR\HUV�/LDELOLW\�$FW������
,W� ZDV� KHOG� E\� WKH�+RXVH� RI� /RUGV�� UHYHUVLQJ� WKH� GHFLVLRQ� RI� WKH� &RXUW� RI�$SSHDO� �/RUG� %UDPZHOO� GLVVHQWLQJ��� WKDW� WKH� PHUH� IDFW� WKDW� WKH� SODLQWLII�XQGHUWRRN� DQG� FRQWLQXHG� LQ� WKH� HPSOR\PHQW� ZLWK� IXOO� NQRZOHGJH� DQG�XQGHUVWDQGLQJ� RI� WKH� GDQJHU� DULVLQJ� IURP� WKH� V\VWHPDWLF� QHJOHFW� WR� JLYH�ZDUQLQJ� GLG� QRW� SUHFOXGH� KLP� IURP� UHFRYHULQJ�� WKDW� WKH� HYLGHQFH� ZRXOG�MXVWLI\� D� ILQGLQJ� WKDW� WKH� SODLQWLII� GLG QRW� YROXQWDULO\� XQGHUWDNH� WKH� ULVN� RI�LQMXU\�� WKDW� WKH�PD[LP� ³9ROHQWL� QRQ� ILW� LQMXULD´� GLG� QRW� DSSO\�� DQG� WKDW� WKH�DFWLRQ�ZDV�PDLQWDLQDEOH�
%DNHU�Y�-DPHV�%URV >����@���.%����
7KH�SODLQWLII��D�FRPPHUFLDO� WUDYHOOHU��ZDV�HPSOR\HG�E\�WKH�GHIHQGDQWV��ZKR�ZHUH�ZKROHVDOH� JURFHUV�� �+LV� GXWLHV� ZHUH� WR� WUDYHO� URXQG� WKH� GLVWULFW�� VKRZ�VDPSOHV��WDNH�RUGHUV�DQG�GHOLYHU�JRRGV��DQG�IRU�WKDW�SXUSRVH�KH�ZDV�VXSSOLHG�E\�WKH�GHIHQGDQWV�ZLWK�D�PRWRU�FDU��WKH�VWDUWLQJ�JHDU�RI�ZKLFK�ZDV�GHIHFWLYH���+H�FRPSODLQHG�RI�WKLV�RQ�VHYHUDO�RFFDVLRQV�WR�WKH�GHIHQGDQWV��ZKR�DGPLWWHG�WKDW�LW�ZDV�GHIHFWLYH��EXW�IDLOHG�WR�UHPHG\�WKH�GHIHFW���:KLOH�WKH�SODLQWLII�ZDV�XSRQ�RQH�RI�KLV� MRXUQH\V� WKH�FDU�VWRSSHG��DQG� LQ� WU\LQJ� WR� UHVWDUW� LW�� KH�ZDV�VHYHUHO\�LQMXUHG�
,Q�DQ�DFWLRQ�EURXJKW�E\�WKH�SODLQWLII�WR�UHFRYHU�GDPDJHV�LQ�UHVSHFW�RI�SHUVRQDO�LQMXU\� UHVXOWLQJ� IURP� WKH� QHJOLJHQFH� RI� WKH� GHIHQGDQWV�� LW� ZDV� KHOG� DW�1RUWKDPSWRQ�$VVL]HV��WKDW�WKH�SODLQWLII��QRWZLWKVWDQGLQJ�KLV�NQRZOHGJH�RI�WKH�GHIHFW� LQ� WKH� VWDUWLQJ�JHDU�� KDG� QHYHU�XQGHUWDNHQ�RU�FRQVHQWHG� WR� WDNH�XSRQ�KLPVHOI�WKH�ULVNV�DULVLQJ�IURP�FRQWLQXLQJ�WR�XVH�WKH�FDU��WKDW�KH�KDG�VXVWDLQHG�WKH� LQMXU\�RZLQJ�WR� WKH�SHUVRQDO�QHJOLJHQFH�RI� WKH�GHIHQGDQWV��DQG� WKDW��QRW�KDYLQJ�EHHQ�JXLOW\�RI�FRQWULEXWRU\�QHJOLJHQFH��KH�ZDV�HQWLWOHG�WR�UHFRYHU�
:KHHOHU�Y�1HZ�0HUWRQ�%RDUG�0LOOV >����@���.%����
7KH�GHIHQGDQWV�LQVWDOOHG�LQ�WKHLU�IDFWRU\�DV�SDUW�RI�WKH�SODQW�ZLWK�WKH�LQWHQWLRQ�WKDW�LW�VKRXOG�EH�XVHG�E\�WKHLU�HPSOR\HHV�D�GDQJHURXV�PDFKLQH�ZKLFK�ZDV�QRW�IHQFHG� RU� JXDUGHG� DV� UHTXLUHG� E\� WKH� )DFWRU\� DQG� :RUNVKRS� $FW� �������2ZLQJ� WR� WKH� FRQGLWLRQ� RI� WKH� PDFKLQH� WKH� SODLQWLII�� D� ZRUNPDQ� LQ� WKH�HPSOR\PHQW�RI�WKH�GHIHQGDQWV��ZDV�LQMXUHG�E\�LW�LQ�WKH�FRXUVH�RI�KLV�ZRUN���,W�ZDV� IRXQG� WKDW� LW� ZDV� QRW� E\� WKH� QHJOLJHQFH� RI� WKH� GHIHQGDQWV� EXW� RI� WKHLU�IRUHPDQ� WKDW� WKH�PDFKLQH� KDG� EHHQ� DOORZHG� WR� EH� XVHG� LQ� WKH� FRQGLWLRQ� LQ�ZKLFK�LW�ZDV�DW�WKH�WLPH�RI�WKH�DFFLGHQW�
,W�ZDV� KHOG�E\�WKH�WULDO� MXGJH�� IROORZLQJ�%DGGHOH\�Y�*UDQYLOOH��(DUO� ����������4%'������WKDW�WKH�GHIHQFH�RI�YROHQWL�QRQ�ILW�LQMXULD�KDG�QR�YDOLGLW\�DJDLQVW�DQ� DFWLRQ� EDVHG� RQ� EUHDFK� RI� VWDWXWRU\� GXW\�� DQG� IXUWKHU� WKDW� WKH�SODLQWLII¶V�LQMXU\�ZDV�FDXVHG�E\�WKH�³ZLOIXO�DFW´�RI�WKH�GHIHQGDQWV�ZLWKLQ�WKH�PHDQLQJ�RI�V������RI� WKH�:RUNPHQ¶V�&RPSHQVDWLRQ�$FW�������DQG� WKH�GHIHQGDQWV�ZHUH�
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WKHUHIRUH� QRW� SURWHFWHG� E\� WKDW� VHFWLRQ� IURP� OLDELOLW\� WR� WKH� SODLQWLII�LQGHSHQGHQW� RI� WKH� $FW�� � 7KH� GHIHQGDQWV� DSSHDOHG�� DQG� FRQWHQGHG� WKDW� WKH�PD[LP�³YROHQWL�QRQ�ILW�LQMXULD´�ZDV�D�GHIHQFH�WR�WKH�DFWLRQ��DQG�WKDW�%DGGHOH\�Y�*UDQYLOOH��(DUO� ZDV�ZURQJO\�GHFLGHG�
,W�ZDV�KHOG�E\�WKH�&RXUW�RI�$SSHDO��GLVPLVVLQJ�WKH�DSSHDO��WKDW�WKH�GHIHQFH�RI�YROHQWL�QRQ�ILW�LQMXULD�ZDV�QR�DQVZHU�WR�D�FODLP�PDGH�E\�D�ZRUNPDQ�DJDLQVW�KLV� HPSOR\HU� IRU� LQMXU\� FDXVHG� WKURXJK� D�EUHDFK�E\� WKH�HPSOR\HU� RI� D�GXW\�LPSRVHG� XSRQ� KLP� E\� VWDWXWH�� � %DGGHOH\� Y� *UDQYLOO� �(DUO��� ZKLFK� KDG� VR�GHFLGHG�LQ�������KDG�EHHQ�WKH�ODZ�IRU�QHDUO\�ILIW\�\HDUV��DQG�LW�ZDV�QRZ�WRR�ODWH�IRU�WKDW�&RXUW�WR�LQWHUIHUH�ZLWK�WKH�GHFLVLRQ�
3HU�6OHVVHU�/-��7KH�SULQFLSOHV� ODLG�GRZQ�LQ�%DGGHOH\�Y�*UDQYLOO� �(DUO� KDG�EHHQ�DSSURYHG�E\�WKH�&RXUW�RI�$SSHDO�LQ�*URYHV�Y�:LPERUQH��/RUG� >����@���4%��������6HH�&DVHV�RQ�%UHDFK�RI�6WDWXWRU\�'XW\�
,PSHULDO�&KHPLFDO�,QGXVWULHV�Y�6KDWZHOO >����@�$OO�(5����
*� DQG� -� ZKR� ZHUH� EURWKHUV�� ZHUH� FHUWLILFDWHG� DQG� H[SHULHQFHG� VKRWILUHUV�HPSOR\HG� E\� ,&,� /WG�� � %\ WKHLU� HPSOR\HUV¶� UXOHV�� DQG� E\� UHJ� ������ RI� WKH�4XDUULHV��([SORVLYHV��5HJXODWLRQV�������*�DQG�-�ZHUH�UHTXLUHG�WR�HQVXUH�WKDW�QR� WHVWLQJ� RI� DQ� HOHFWULF� FLUFXLW� IRU� VKRWILULQJ� VKRXOG� EH� GRQH� XQOHVV� DOO�SHUVRQV� LQ� WKH� YLFLQLW\� KDG� ZLWKGUDZQ� WR� VKHOWHU�� � 7KH� VWDWXWRU\� GXW\� ZDV�LPSRVHG� RQ� *� DQG� -�� QRW� RQ� WKHLU� HPSOR\HUV�� � 7KH� ULVN�� ZKLFK� KDG� EHHQ�H[SODLQHG� WR� *� DQG� -�� ZDV� RI� SUHPDWXUH� H[SORVLRQV�� � 2Q� WKH� GD\� RI� WKH�DFFLGHQW�� ZKLOH� D� WKLUG� PDQ� KDG� JRQH� WR� IHWFK� D� ORQJHU� FDEOH� VR� WKDW� D�VKRWILULQJ�FLUFXLW��ZKLFK�KDG� EHHQ�PDGH� LQ� WKH�FRXUVH�RI� WKHLU�HPSOR\PHQW��FRXOG�EH�WHVWHG�IURP�VKHOWHU��*�LQYLWHG�-�WR�SURFHHG�ZLWK�KLP�WR�PDNH�D�WHVW�LQ�WKH�RSHQ���*�DQG�-�ZHUH�LQMXUHG�E\�WKH�UHVXOWLQJ�H[SORVLRQ�
2Q� DSSHDO� IURP� DQ� DZDUG�RI� GDPDJHV� WR�*� �ERWK� QHJOLJHQFH� DQG�EUHDFK�RI�VWDWXWRU\�GXW\�E\�-�EHLQJ�IRXQG�DW�WKH�WULDO��DQG�WKH�DZDUG�EHLQJ�RI�DQ�DPRXQW�UHGXFHG�LQ�UHVSHFW�RI�*¶V�FRQWULEXWRU\�QHJOLJHQFH��LQ�DQ�DFWLRQ�E\�*�DJDLQVW�WKH�HPSOR\HUV�DV�YLFDULRXVO\�UHVSRQVLEOH�IRU�-¶V�EUHDFK�RI�GXW\��LW�ZDV�KHOG�E\�WKH�+RXVH�RI�/RUGV�WKDW�DOWKRXJK�-¶V�DFWV�ZHUH�D�FRQWULEXWLQJ�FDXVH��9LVFRXQW�5DGFOLIIH�GLVVHQWLQJ�DV�UHJDUGV�FDXVDWLRQ��RI�*¶V�LQMXU\��WKH�HPSOR\HUV�ZHUH�QRW�OLDEOH�EHFDXVH�±
��� WKH�HPSOR\HUV�QRW�EHLQJ�WKHPVHOYHV�LQ�EUHDFK�RI�GXW\��DQ\�OLDELOLW\�RI� WKHLUV�ZRXOG�EH�YLFDULRXV� OLDELOLW\� IRU� WKH� IDXOW�RI� -�� DQG� WR� VXFK� OLDELOLW\��ZKHWKHU�IRU�QHJOLJHQFH�RU�IRU�EUHDFK�RI�VWDWXWRU\�GXW\��WKH�SULQFLSOH�YROHQWL�QRQ�ILW�LQMXULD�DIIRUGHG�D�GHIHQFH��ZKHUH��DV�KHUH��WKH�IDFWV�VKRZHG�WKDW�*�DQG�-�NQHZ� DQG�DFFHSWHG� WKH�ULVN� �DOEHLW� D UHPRWH� ULVN��RI� WHVWLQJ� LQ�D�ZD\� WKDW�FRQWUDYHQHG�WKHLU�HPSOR\HUV¶�LQVWUXFWLRQV�DQG�WKH�VWDWXWRU\�UHJXODWLRQV�
��� �SHU�9LVFRXQW�5DGFOLIIH��HDFK�RI�WKHP��*�DQG�-��HPHUJHG�IURP�WKHLU�MRLQW�HQWHUSULVH�DV�DXWKRU�RI�KLV�RZQ�LQMXU\��DQG�QHLWKHU�VKRXOG�EH�UHJDUGHG�DV�KDYLQJ�FRQWULEXWHG�D�VHSDUDWH�ZURQJIXO�DFW�LQMXULQJ�WKH�RWKHU�
3HU�/RUG�3HDUFH��9LVFRXQW�5DGFOLIIH�FRQFXUULQJ���WKH�GHIHQFH�RI�YROHQWL�QRQ�ILW�LQMXULD�VKRXOG�EH�DYDLODEOH�ZKHUH�WKH�HPSOR\HU�LV�QRW�KLPVHOI�LQ�EUHDFK�RI�VWDWXWRU\�GXW\�DQG�LV�QRW�YLFDULRXVO\�LQ�EUHDFK�RI�DQ\�VWDWXWRU\�GXW\� WKURXJK�QHJOHFW�RI�VRPH�SHUVRQ�RI�VXSHULRU�UDQN�WR�WKH�SODLQWLII�DQG�ZKRVH�FRPPDQGV�WKH�SODLQWLII�LV�ERXQG�WR�REH\��RU�ZKR�KDV�VRPH�VSHFLDO�DQG�GLIIHUHQW�GXW\�RI�FDUH�
>(GLWRULDO�1RWH���7KHUH�ZDV�QR�EUHDFK�RI�VWDWXWRU\�GXW\�E\�WKH�HPSOR\HUV��WKH�GHIHQFH� RI� ³YROHQV´� ZDV� DGPLWWHG� DJDLQVW� YLFDULRXV� UHVSRQVLELOLW\� RQO\� «�
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7KH�GHIHQFH�LV�QRW�DYDLODEOH�WR�DQ�HPSOR\HU�RQ�ZKRP�D�VWDWXWRU\�REOLJDWLRQ�LV�LPSRVHG�DV�DJDLQVW�OLDELOLW\�IRU�KLV�RZQ�EUHDFK�RI�WKDW�REOLJDWLRQ�@
*LQW\�Y�%HOPRQW�%XLOGLQJ�6SHFLDOLVWV >����@���$OO�(5����
7KH� SODLQWLII�� DQ� H[SHULHQFHG� DVEHVWRV� VKHHWHU�� ZDV� HPSOR\HG� E\� WKH� ILUVW�GHIHQGDQW�ZKLFK�FDUULHG�RQ�EXVLQHVV�DV�URRILQJ�FRQWUDFWRUV���7KH�SODLQWLII�KDG�EHHQ� LQVWUXFWHG� DQG� XQGHUVWRRG� WKDW� KH� ZDV� QRW� WR� ZRUN� RQ� DVEHVWRV� URRIV�ZLWKRXW� XVLQJ� ERDUGV�� DQG�KH� NQHZ� WKDW� WKHUH�ZHUH� VWDWXWRU\� UHJXODWLRQV� RQ�WKH�VXEMHFW�� �7KH�SODLQWLII� DQG�KLV�PDWH�ZHUH� VHQW� WR� WKH�VHFRQG�GHIHQGDQW¶V�IDFWRU\�WR�VWULS�WKH�H[LVWLQJ�DVEHVWRV�URRI�RQ�WKH�VHFRQG�GHIHQGDQW¶V�VSUHDGLQJ�VKRS�DQG�WR�UHSODFH�LW�ZLWK�QHZ�DVEHVWRV�VKHHWLQJ���:KHQ�WKH�SODLQWLII�DQG�KLV�PDWH� DUULYHG� DW� WKH� VHFRQG� GHIHQGDQW¶V� IDFWRU\�� WKH\� ZHUH� WDNHQ� WR� WKH�EXLOGHU¶V� \DUG�� ZHUH� VXSSOLHG� ZLWK� D� ODGGHU�� DQG� ZHUH� VKRZQ� WKH� GLIIHUHQW�NLQGV� RI�ERDUGV�DQG�ZHUH� WROG� WR�KHOS� WKHPVHOYHV� WR�ZKDW� WKH\�ZDQWHG�� �2Q�-XO\� ���� HPSOR\HHV� RI� WKH� VHFRQG� GHIHQGDQW� QRWLFHG� WKDW� WKH� SODLQWLII� ZDV�ZRUNLQJ�RQ�WKH�URRI�ZLWKRXW�XVLQJ�ERDUGV��DQG�WKH\�WKHQ�WRRN�WZR�GXFNERDUGV�IURP�WKH�EXLOGHU¶V�\DUG�DQG�SODFHG�WKHP�E\�WKH�ZDOO�RI�WKH�VSUHDGLQJ�VKRS��RQ�WKH� VLGH�ZKHUH� WKH�SODLQWLII�ZDV�ZRUNLQJ�ZKHUH� WKH\� FRXOG�EH� VHHQ�E\�KLP��EXW� WKH\� GLG� QRW� WHOO� WKH� SODLQWLII� RU� KLV� PDWH� WKDW� WKH\� KDG� GRQH� WKLV�� � 2Q�$XJXVW����WKH�SODLQWLII�ZHQW�RQ�WR�WKH�URRI�ZLWKRXW�XVLQJ�ERDUGV��IHOO�WKURXJK�WKH� URRI� DQG� ZDV� VHULRXVO\� LQMXUHG�� � ,W� ZDV� KHOG� LQ� WKH� 4XHHQ¶V� %HQFK�'LYLVLRQ�
��� ERDUGV� KDG� EHHQ� ³SURYLGHG´� ZLWKLQ� UHJ� ������ RI� WKH� %XLOGLQJ��6DIHW\�� +HDOWK� DQG� :HOIDUH�� 5HJXODWLRQV� ����� DQG�� VLPLODUO\�� PHDQV� IRU�HQVXULQJ� WKH� SODLQWLII¶V� VDIHW\� KDG� EHHQ� SURYLGHG ZLWKLQ� V������ RI� WKH�)DFWRULHV� $FW� ������ DQG� DFFRUGLQJO\� QR� EUHDFK� RI� GXW\� RQ� WKH� SDUW� RI� WKH�SODLQWLII¶V�HPSOR\HU�XQGHU�UHJ���DQG�UHJ�������D���RU�RQ�WKH�SDUW�RI�WKH�VHFRQG�GHIHQGDQW��DV�RFFXSLHU�RI�WKH�IDFWRU\��XQGHU�V������RI�WKH�)DFWRULHV�$FW�������ZDV�HVWDEOLVKHG�
��� XQGHU�UHJ���DQG�UHJ�������D��RI�WKH�5HJXODWLRQV�RI�������WKHUH�ZDV�DQ� REOLJDWLRQ� RQ� WKH� HPSOR\HU� QRW� PHUHO\� WR� SURYLGH� WKH� ERDUGV� EXW� DOVR��YLFDULRXVO\�� WR� XVH� WKH� ERDUGV�� DQG� WKHUH� ZDV� DOVR� DQ� REOLJDWLRQ� RQ� WKH�SODLQWLII� WR� XVH� WKH� ERDUGV�� WKRXJK� WKH� SODLQWLII�� DQG� WKURXJK� KLP�� KLV�HPSOR\HU� ERWK� ZHUH� LQ� EUHDFK� RI� GXW\� XQGHU� WKHVH� UHJXODWLRQV�� VLQFH� WKH�ERDUGV�ZHUH� QRW� XVHG�� \HW� WKH�SODLQWLII�ZDV� QRW� HQWLWOHG� WR� UHFRYHU� GDPDJHV�DJDLQVW�KLV� HPSOR\HU�EHFDXVH� WKH� IDXOW�ZDV� WKH�SODLQWLII¶V�� DQG� WKHUH�ZDV�QR�IDXOW�RQ�WKH�SDUW�RI�KLV�HPSOR\HU�ZKLFK�ZHQW�EH\RQG�RU�ZDV� LQGHSHQGHQW�RI�WKH�SODLQWLII¶V�RZQ�RPLVVLRQ�
��� LQ� IDLOLQJ� WR�XVH�WKH�ERDUGV�ZKLFK�KDG�EHHQ�³SURYLGHG´�IRU�KLV�XVH�WKH�SODLQWLII� GLG�VRPHWKLQJ� OLNHO\� WR�HQGDQJHU�KLPVHOI� DQG�ZDV� LQ�EUHDFK�RI�VV�������DQG�����RI�WKH�)DFWRULHV�$FW������
3HU�&XULDP��WKH�LPSRUWDQW�DQG�IXQGDPHQWDO�TXHVWLRQ�LQ�D�FDVH�OLNH�WKLV�LV�WKH�XVXDO�TXHVWLRQ�± ZKRVH� IDXOW�ZDV� LW"�± QRW� WKH�TXHVWLRQ�ZKHWKHU� WKHUH�ZDV� D�GHOHJDWLRQ�RI�VWDWXWRU\�GXW\�
&2175,%8725< 1(*/,*(1&(
)ORZHU�Y�(EEZ�9DOH�6WHHO�,URQ�	�&RDO�/WG >����@�$&���������
7KH� SODLQWLII� EURXJKW� DQ� DFWLRQ� IRU� SHUVRQDO� LQMXU\� DOOHJHG� WR� KDYH� EHHQ�VXVWDLQHG�E\�D�ZRUNPDQ�WKURXJK�KLV�HPSOR\HUV¶�EUHDFK�RI�WKHLU�VWDWXWRU\�GXW\�XQGHU�V���RI�WKH�)DFWRU\�DQG�:RUNVKRS�$FW�������LQ�QRW�VHFXUHO\�IHQFLQJ�D�PDFKLQH�IRU�UROOLQJ�PHWDO�VKHHWV�LQ�WKHLU�IDFWRU\���7KH�ZRUNPDQ�LQ�WKH�FRXUVH�
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RI�KLV�GXW\�ZDV�FOHDQLQJ� WKH�PDFKLQH�� �7R�HQDEOH�WKLV� WR�EH�GRQH�WKH�UROOHUV�DUH� VHW� LQ�PRWLRQ�� �7KH�VDIH� DQG� VLPSOH�ZD\� WR� FOHDQ� WKHP� LV� WR� WDNH�RQH¶V�VWDQG�DW� WKH�EDFN�RI� WKH�PDFKLQH�DQG�DSSO\�HPHU\�FORWK�RU�HQJLQHHUV¶�ZDVWH�RYHU�WKH�LURQ�EDU�WR�WKH�XSSHU�SDUW�RI�WKH�UROOHUV��IRU�WKHQ�DOO�WKH�VHYHQ�UROOHUV�DUH�UHYROYLQJ�DZD\�IURP�WKH�RSHUDWRU���7KHUH�ZDV�VRPH�HYLGHQFH�WKDW�KH�KDG�EHHQ� WROG� WR� XVH� WKLV�PHWKRG�� EXW� LW�ZDV� RI� D� YDJXH� DQG�JHQHUDO� NLQG�� � 7KH�HPSOR\HUV� SOHDGHG� WKDW� WKH� DOOHJHG� LQMXU\� ZDV� FDXVHG� VROHO\� E\� WKH�ZRUNPDQ¶V� RZQ� QHJOLJHQFH� LQ� DWWHPSWLQJ� WR� FOHDQ� WKH�PDFKLQH� DW� D� ZURQJ�SDUW�� DQG� RPLWWLQJ� WR� WDNH� UHDVRQDEOH� FDUH� WR� SUHYHQW� KLV� OHIW� KDQG� IURP�FRPLQJ�LQWR�FRQWDFW�ZLWK�WKH�UROOHUV�
7KH� MXGJH� KHOG� WKDW� WKH� PDFKLQH� ZDV� GDQJHURXV� DQG� WKDW� LW� ZDV� QRW�VXIILFLHQWO\� IHQFHG�� EXW� WKDW� WKH� ZRUNPDQ� KDG� DFWHG� LQ� GLVREHGLHQFH� WR� KLV�RUGHUV�ZLWKRXW�DQ\�JRRG�UHDVRQ�IRU�VR�DFWLQJ��DQG�WKDW�KLV�GLVREHGLHQFH�ZDV�WKH�SUR[LPDWH�FDXVH�RI�WKH�DFFLGHQW���7KH�MXGJH�DOVR�KHOG�WKDW�WKH�GHIHQFH�RI�FRQWULEXWRU\� QHJOLJHQFH� ZDV� RSHQ� WR� WKH� HPSOR\HUV�� � $FFRUGLQJO\� KH� JDYH�MXGJPHQW�IRU�WKH�HPSOR\HUV���7KH�ZRUNPDQ�DSSHDOHG�WR�WKH�&RXUW�RI�$SSHDO��ZKLFK�DIILUPHG�WKH�MXGJPHQW�RI�WKH�WULDO�MXGJH�
7KH�+RXVH� RI�/RUGV� KHOG� WKDW� MXGJPHQW� EH� HQWHUHG� IRU� WKH� HPSOR\HH�� � 7KH�GHFLVLRQ� RI� WKH�&RXUW� RI� $SSHDO� ZDV� UHYHUVHG� RQ� WKH� JURXQG� WKDW� WKH� RQO\�FRQWULEXWRU\� QHJOLJHQFH� UHOLHG� RQ� ZDV� GLVREHGLHQFH� WR� RUGHUV�� DQG� WKDW� WKH�HYLGHQFH� DW� WKH� WULDO� ZDV� LQVXIILFLHQW� WR� SURYH� WKDW� WKH� DOOHJHG� RUGHUV� ZHUH�HYHU� JLYHQ�� � &RQVLGHUDWLRQ� ZDV� JLYHQ� E\� /RUG� :ULJKW� �DW� S������� RI� WKH�FLUFXPVWDQFHV�LQ�ZKLFK�FRQWULEXWRU\�QHJOLJHQFH�PD\�EH�SOHDGHG�DV�D�GHIHQFH�WR� DQ� DFWLRQ� E\� D� ZRUNPDQ� IRU SHUVRQDO� LQMXULHV� WKURXJK� D� EUHDFK� E\� KLV�HPSOR\HUV� RI� WKHLU� GXW\� XQGHU� V������F�� RI� WKH� )DFWRU\� DQG�:RUNVKRS�$FW�������WR�IHQFH�VHFXUHO\�DOO�GDQJHURXV�SDUWV�RI�WKH�PDFKLQHU\�LQ�WKHLU�IDFWRU\�
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3HU�/RUG�7XFNHU� �/RUG�0RUWRQ��/RUG� 3RUWHU� DQG�/RUG�&RKHQ� DJUHHLQJ��� �L��UHFHQW�OHJLVODWLRQ�KDV�QRW�DOWHUHG�WKH�VWDQGDUG�RI�FDUH�ZKLFK�LV�UHTXLUHG�IURP�ZRUNPHQ�RU�HPSOR\HUV��DQG�WKH�VWDQGDUG�FDQQRW�GLIIHU�ZKHWKHU�WKH�ZRUNPDQ�LV� EHLQJ� VXHG� SHUVRQDOO\� RU� KLV� HPSOR\HU� LV� EHLQJ� VXHG� LQ� UHVSHFW� RI� WKH�ZRUNPDQ¶V�DFWV�RU�RPLVVLRQV�LQ�WKH�FRXUVH�RI�KLV�HPSOR\PHQW����LL��DFFHSWLQJ�
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WKDW� LQ� FDVHV� ZKHUH� DOOHJHG� EUHDFKHV� RI� DEVROXWH� REOLJDWLRQV� LPSRVHG� E\�VWDWXWH�RQ�HPSOR\HUV�DUH�LQ�TXHVWLRQ�WKH�GRFWULQH�WKDW�³LW�LV�QRW�IRU�HYHU\�ULVN\�WKLQJ�ZKLFK�D�ZRUNPDQ�LQ�D�IDFWRU\�PD\�GR�LQ�KLV�IDPLOLDULW\�ZLWK�PDFKLQHU\�WKDW�D�SODLQWLII�RXJKW�WR�EH�KHOG�JXLOW\�RI�FRQWULEXWRU\�QHJOLJHQFH´�DSSOLHV��\HW�LW�LV�WR�EH�GRXEWHG�ZKHWKHU�WKLV�GRFWULQH�FDQ�SURSHUO\�EH�DSSOLHG�WR�D�VLPSOH�FDVH�RI�FRPPRQ�ODZ�QHJOLJHQFH�ZKHUH�WKHUH�LV�QR�HYLGHQFH�RI�UHSHWLWLYH�ZRUN�EHLQJ�SHUIRUPHG�XQGHU�VWUDLQ�


