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7KH�JHQHUDO�QDWXUH�RI�WKH�GHIHQFH�RI�GXUHVV�LV�WKDW�WKH�GHIHQGDQW�ZDV�IRUFHG�E\�VRPHRQH�HOVH�WR�EUHDN�WKH�ODZ�XQGHU�DQ�LPPHGLDWH�WKUHDW�RI�VHULRXV�KDUP�EHIDOOLQJ�KLPVHOI�RU�VRPHRQH�HOVH��LH�KH�ZRXOG�QRW�KDYH�FRPPLWWHG� WKH� RIIHQFH� EXW� IRU� WKH� WKUHDW�� � 'XUHVV� LV� D� GHIHQFH�EHFDXVH�
³«�WKUHDWV�RI� LPPHGLDWH�GHDWK�RU�VHULRXV�SHUVRQDO�YLROHQFH�VR�JUHDW�DV� WR� RYHUEHDU� WKH� RUGLQDU\� SRZHUV� RI� KXPDQ� UHVLVWDQFH� VKRXOG� EH�DFFHSWHG�DV�D�MXVWLILFDWLRQ�IRU�DFWV�ZKLFK�ZRXOG�RWKHUZLVH�EH�FULPLQDO�´�$WWRUQH\�*HQHUDO� Y�:KHODQ >����@� ,5� ����� SHU� 0XUQDJKDQ� -� �,ULVK�&&$�
7KH� GHIHQGDQW� EHDUV� WKH� EXUGHQ� RI� LQWURGXFLQJ� HYLGHQFH� RI� GXUHVV�DQG� LW� LV� WKHQ� XS� WR� WKH� SURVHFXWLRQ� WR� SURYH� EH\RQG� DOO� UHDVRQDEOH�GRXEW�WKDW�WKH�GHIHQGDQW�ZDV�QRW�DFWLQJ�XQGHU�GXUHVV���,I�D�GHIHQFH�LV�HVWDEOLVKHG�LW�ZLOO�UHVXOW�LQ�DQ�DFTXLWWDO�

����7+(�7+5($7
7KH� GHIHQFH� PXVW� EH� EDVHG� RQ� WKUHDWV� WR� NLOO� RU� GR� VHULRXV� ERGLO\�KDUP�� � ,I� WKH� WKUHDWV� DUH� OHVV� WHUULEOH� WKH\� VKRXOG� EH� PDWWHUV� RI�PLWLJDWLRQ�RQO\���)RU�H[DPSOH�
x ,Q�5�Y�6LQJK >����@���$OO�(5������ WKH�&RXUW�RI�$SSHDO�KHOG�WKDW�D�WKUHDW�WR�H[SRVH�WKH�GHIHQGDQW
V�DGXOWHU\�ZRXOG�QRW�EH�VXIILFLHQW�JURXQGV�WR�SOHDG�GXUHVV�x ,Q�'33� IRU� 1�� ,UHODQG� Y� /\QFK >����@� $&� ����� /RUG� 6LPRQ�VWDWHG� RELWHU�� WKDW� WKH� ODZ� ZRXOG� QRW� UHJDUG� WKUHDWV� WR� D� SHUVRQ
V�SURSHUW\�DV�D�VXIILFLHQW�EDVLV�IRU�WKH�GHIHQFH�
,W� LV� JHQHUDOO\� DFFHSWHG� WKDW� WKUHDWV� RI� YLROHQFH� WR� WKH� GHIHQGDQW
V�IDPLO\�ZRXOG�VXIILFH��DQG� LQ� WKH�$XVWUDOLDQ�FDVH�RI�5�Y�+XUOH\ >����@�95������WKH�6XSUHPH�&RXUW�RI�9LFWRULD�DOORZHG�WKH�GHIHQFH�ZKHQ�WKH�WKUHDWV�KDG�EHHQ�PDGH�WRZDUGV� WKH�GHIHQGDQW
V�JLUOIULHQG�ZLWK�ZKRP�KH�ZDV�OLYLQJ�DW�WKH�WLPH�
7KH� WKUHDWV� PXVW� EH� GLUHFWHG� DW� WKH� FRPPLVVLRQ� RI� D� SDUWLFXODU�RIIHQFH�
x ,Q�5�Y�&ROHV >����@�&ULP�/5������WKH�GHIHQGDQW�ZDV�FKDUJHGZLWK� FRPPLWWLQJ� D� QXPEHU� RI� UREEHULHV� DW� EXLOGLQJ� VRFLHWLHV�� � $W� KLV�WULDO� KH� VRXJKW� WR� DGGXFH� HYLGHQFH� WKDW� KH�KDG�DFWHG�XQGHU� GXUHVV���7KH� EDVLV� IRU� WKH� GHIHQFH�ZDV� WKDW� KH� KDG� RZHG�PRQH\� WR�PRQH\�OHQGHUV� ZKR� KDG� WKUHDWHQHG� KLP�� KLV� JLUOIULHQG�� DQG� WKHLU� FKLOG� ZLWK�YLROHQFH� LI� WKH�PRQH\�ZDV�QRW� UHSDLG�� �7KH� WULDO� MXGJH� UXOHG� WKDW� WKH�IDFWV� GLG� QRW� JLYH� ULVH� WR� WKH� GHIHQFH� DV� WKH� WKUHDWV� KDG� QRW� EHHQ�GLUHFWHG� DW� WKH� FRPPLVVLRQ� RI� D� SDUWLFXODU� RIIHQFH�� EXW� WR� WKH�UHSD\PHQW� RI� WKH� GHEW�� � 7KH� GHIHQGDQW
V� DSSHDO� DJDLQVW� FRQYLFWLRQ�ZDV�GLVPLVVHG���,W�ZDV�KHOG�WKDW�WKH�GHIHQFH�RI�GXUHVV�E\�WKUHDWV�ZDV�RQO\� PDGH� RXW� ZKHUH� WKH� WKUHDWHQHU� QRPLQDWHG� WKH� FULPH� WR� EH�FRPPLWWHG�E\�WKH�GHIHQGDQW�� � ,Q� WKH�SUHVHQW�FDVH�WKH�WKUHDWHQHU�KDG�LQGLFDWHG� WKDW� KH�ZDQWHG� WKH�GHIHQGDQW� WR� UHSD\� WKH�GHEW�� DQ�DFWLRQ�
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WKDW��LI�FDUULHG�RXW��ZRXOG�QRW�QHFHVVDULO\�LQYROYH�WKH�FRPPLVVLRQ�RI�DQ�RIIHQFH�
����7+(�7(67�)25�'85(66

7KH� WZR�VWDJH� WHVW� IRU� GXUHVV� LV� FRQWDLQHG� LQ�5� Y�*UDKDP >����@� ��:/5�������7KH�GHIHQGDQW�LV�H[SHFWHG�WR�DFW�DV�D UHDVRQDEOH�PDQ�LQ�KLV� FLUFXPVWDQFHV� ZRXOG� GR� DQG� WKH� MXU\� ZLOO� GHFLGH� RQ� WKDW� EDVLV�ZKHWKHU�WKH�WKUHDWV�DUH�VHULRXV�HQRXJK�
x 5�Y�*UDKDP >����@�� 7KH�GHIHQGDQW��*��OLYHG�LQ�D�IODW�ZLWK�KLV�ZLIH� DQG� KLV� KRPRVH[XDO� ORYHU�� .�� � *� ZDV� WDNLQJ� GUXJV� IRU� DQ[LHW\��ZKLFK�PDGH�KLP�PRUH�VXVFHSWLEOH� WR�EXOO\LQJ�� �.�ZDV�D�YLROHQW�PDQ�DQG� ZDV� MHDORXV� RI� WKH� ZLIH�� � 2QH� QLJKW� DIWHU� *� DQG� .� KDG� EHHQ�GULQNLQJ�KHDYLO\��.�SXW�D�IOH[�URXQG�WKH�ZLIH
V�QHFN��SXOOHG�LW�WLJKW�DQG�WKHQ�WROG�*�WR�WDNH�KROG�RI�WKH�RWKHU�HQG�RI�WKH�IOH[�DQG�SXOO�RQ�LW���*�GLG�VR�IRU�DERXW�D�PLQXWH�DQG�WKH�ZLIH�ZDV�NLOOHG���%RWK�ZHUH�FKDUJHG�ZLWK�PXUGHU�� �7KH�GHIHQGDQW�SOHDGHG�QRW�JXLOW\�DQG�VDLG� WKDW�KH�KDG�FRPSOLHG�ZLWK�.
V�GHPDQG�WR�SXOO�RQ�WKH�IOH[�RQO\�EHFDXVH�RI�KLV�IHDU�RI� .�� � 7KH� MXGJH� GLUHFWHG WKH� MXU\� RQ� WKH� GHIHQFH� RI� GXUHVV� �WRR�IDYRXUDEO\��EXW�WKH�GHIHQGDQW�ZDV�FRQYLFWHG�7KH�&RXUW� RI�$SSHDO�� LQ� FRQILUPLQJ� WKH� FRQYLFWLRQ�� ODLG� GRZQ�WKH�PRGHO�GLUHFWLRQ�WR�EH�JLYHQ�WR�D�MXU\�ZKHUH�WKH�GHIHQFH�RI�GXUHVV�ZDV�UDLVHG����7KLV�ZDV�VXEVHTXHQWO\�DSSURYHG�E\�WKH�+RXVH�RI�/RUGV�LQ�5�Y�+RZH >����@�$&��������7KH�MXU\�VKRXOG�FRQVLGHU�
��� :KHWKHU�RU�QRW�WKH�GHIHQGDQW�ZDV�FRPSHOOHG�WR�DFW�DV�KH�GLG�EHFDXVH��RQ� WKH�EDVLV�RI� WKH�FLUFXPVWDQFHV�DV�KH�KRQHVWO\�EHOLHYHG�WKHP�WR�EH��KH�WKRXJKW�KLV�OLIH�ZDV�LQ�LPPHGLDWH�GDQJHU����6XEMHFWLYH�WHVW���� :RXOG� D� VREHU� SHUVRQ� RI� UHDVRQDEOH� ILUPQHVV� VKDULQJ� WKH�GHIHQGDQW
V� FKDUDFWHULVWLFV� KDYH� UHVSRQGHG� LQ� WKH� VDPH�ZD\� WR� WKH�WKUHDWV"���2EMHFWLYH�WHVW�
7KH� MXU\� VKRXOG� EH� GLUHFWHG� WR� GLVUHJDUG� DQ\� HYLGHQFH� RI� WKH�GHIHQGDQW
V�LQWR[LFDWHG�VWDWH�ZKHQ�DVVHVVLQJ�ZKHWKHU�KH�DFWHG�XQGHU�GXUHVV�� DOWKRXJK� KH� PD\� EH� SHUPLWWHG� WR� UDLVH� LQWR[LFDWLRQ� DV� D�VHSDUDWH�GHIHQFH�LQ�LWV�RZQ�ULJKW�
5(/(9$17�&+$5$&7(5,67,&6
7KH� UHDVRQDEOH� SHUVRQ� LV� RI� DYHUDJH� IRUWLWXGH�� LH� VWUHQJWK� DQG�ILUPQHVV�RI�PLQG�
x ,Q�WZR�FDVHV��5�Y�+HJDUW\ >����@�&ULP�/5�����DQG�5�Y�+RUQH>����@� &ULP� /5� ����� WKH� GHIHQGDQW� VRXJKW� WR� LQWURGXFH� SV\FKLDWULF�HYLGHQFH�WKDW�KH�ZDV�HVSHFLDOO\�YXOQHUDEOH�WR�WKUHDWV���+LV�DLP�ZDV�WR�DUJXH�WKDW�WKLV�FKDUDFWHULVWLF�RI�YXOQHUDELOLW\�VKRXOG�EH�DWWULEXWHG�WR�WKH�UHDVRQDEOH� PDQ� ZKHQ� WKH� REMHFWLYH� WHVW� �VHH� DERYH�� ZDV� DSSOLHG���7KH� &RXUW� RI� $SSHDO� UHIXVHG� WR� DGPLW� WKH� HYLGHQFH� LQ� ERWK� FDVHV�EHFDXVH� LW� UHMHFWHG� WKH�DUJXPHQW� WKDW� WKH� UHDVRQDEOH�SHUVRQ�VKRXOG�EH�HQGRZHG�ZLWK�WKH�FKDUDFWHULVWLF���7KH�UDWLRQDOH�RI�WKH�REMHFWLYH�WHVW�ZDV� WR� UHTXLUH� UHDVRQDEOH� ILUPQHVV� WR� EH� GLVSOD\HG� DQG� LW� ZRXOG�FRPSOHWHO\� XQGHUPLQH� WKH� RSHUDWLRQ� RI� WKDW� WHVW� LI� HYLGHQFH� ZHUH�DGPLVVLEOH�WR�FRQYHUW�WKH�UHDVRQDEOH�SHUVRQ�LQWR�RQH�RI�OLWWOH�ILUPQHVV�
:KDW�DUH�WKH�UHOHYDQW�FKDUDFWHULVWLFV�RI�WKH�DFFXVHG�WR�ZKLFK�WKH�MXU\�VKRXOG�KDYH�UHJDUG�LQ�FRQVLGHULQJ�WKH�VHFRQG�REMHFWLYH�WHVW"��6HH�
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x ,Q�5�Y�%RZHQ >����@�&ULP�/5������WKH�&RXUW�RI�$SSHDO�KHOG�WKDW� D� ORZ� ,4�� VKRUW� RI� PHQWDO� LPSDLUPHQW� RU� PHQWDO� GHIHFWLYHQHVV��ZDV�QRW�D�UHOHYDQW�FKDUDFWHULVWLF�VLQFH�LW�GLG�QRW�PDNH�WKRVH�ZKR�KDG�LW�OHVV�FRXUDJHRXV�RU�OHVV�DEOH�WR�ZLWKVWDQG�WKUHDWV�DQG�SUHVVXUH�WKDQ�DQ� RUGLQDU\� SHUVRQ�� � 6WXDUW�6PLWK� /-� VWDWHG� WKDW� DJH� DQG� VH[�ZHUH��DQG� SK\VLFDO� KHDOWK� PLJKW� EH� UHOHYDQW� FKDUDFWHULVWLFV�� � 7KH� RWKHU�SULQFLSOHV�ZHUH�DV�IROORZV�

� 7KH�PHUH�IDFW�WKDW�WKH�DFFXVHG�ZDV�PRUH�SOLDEOH��YXOQHUDEOH��WLPLG�RU� VXVFHSWLEOH� WR� WKUHDWV� WKDQ�D�QRUPDO�SHUVRQ�GLG�QRW�PDNH� LW� OHJLWLPDWH� WR� LQYHVW� WKH� UHDVRQDEOH�RUGLQDU\� SHUVRQ�ZLWK� VXFK� FKDUDFWHULVWLFV� IRU� WKH� SXUSRVH� RI� FRQVLGHULQJ� WKH�REMHFWLYH�WHVW�
 7KH�GHIHQGDQW�PLJKW�EH� LQ�D�FDWHJRU\�RI�SHUVRQV�ZKRP� WKH�MXU\�PLJKW� WKLQN� OHVV�DEOH� WR� UHVLVW�SUHVVXUH� WKDQ�SHRSOH�QRW�ZLWKLQ� WKDW� FDWHJRU\�� � )RU� H[DPSOH�� DJH�� SRVVLEO\� VH[��SUHJQDQF\��VHULRXV�SK\VLFDO�GLVDELOLW\��ZKLFK�PLJKW�LQKLELW�VHOI�SURWHFWLRQ��UHFRJQLVHG�PHQWDO�LOOQHVV�RU�SV\FKLDWULF�FRQGLWLRQ�
� &KDUDFWHULVWLFV� ZKLFK� PLJKW� EH� UHOHYDQW� LQ� FRQVLGHULQJ�SURYRFDWLRQ� ZRXOG� QRW� QHFHVVDULO\� EH� UHOHYDQW� LQ� FDVHV� RI�GXUHVV��IRU�H[DPSOH��KRPRVH[XDOLW\�
� &KDUDFWHULVWLFV� GXH� WR� VHOI�LPSRVHG�DEXVH�� VXFK�DV�DOFRKRO��GUXJV�RU�JOXH�VQLIILQJ��FRXOG�QRW�EH�UHOHYDQW�
� 3V\FKLDWULF� HYLGHQFH� PLJKW� EH� DGPLVVLEOH� WR� VKRZ� WKDW� WKH�DFFXVHG�ZDV�VXIIHULQJ�IURP�PHQWDO�LOOQHVV��PHQWDO�LPSDLUPHQW�RU� UHFRJQLVHG� SV\FKLDWULF� FRQGLWLRQ� SURYLGHG� SHUVRQV�JHQHUDOO\� VXIIHULQJ� IURP� VXFK� FRQGLWLRQ� PLJKW� EH� PRUH�VXVFHSWLEOH�WR�SUHVVXUH�DQG�WKUHDWV�DQG�WKXV�WR�DVVLVW�WKH�MXU\�LQ�GHFLGLQJ�ZKHWKHU�D�UHDVRQDEOH�SHUVRQ�VXIIHULQJ�IURP�VXFK�D�FRQGLWLRQ�PLJKW�KDYH�EHHQ�LPSHOOHG�WR�DFW�DV�WKH�GHIHQGDQW�GLG�

����,00(',$&<
7KH� WKUHDW�PXVW�EH� �LPPHGLDWH�� RU� �LPPLQHQW�� LQ� WKH�VHQVH� WKDW� LW� LV�RSHUDWLQJ�XSRQ�WKH�DFFXVHG�DW�WKH�WLPH�WKDW�WKH�FULPH�ZDV�FRPPLWWHG���,I�D�SHUVRQ�XQGHU�GXUHVV�LV�DEOH�WR�UHVRUW�WR�WKH�SURWHFWLRQ�RI�WKH�ODZ��KH� PXVW� GR� VR�� �:KHQ� WKH� WKUHDW� KDV� EHHQ� ZLWKGUDZQ� RU� EHFRPHV�LQHIIHFWLYH��WKH�SHUVRQ�PXVW�GHVLVW�IURP�FRPPLWWLQJ�WKH�FULPH�DV�VRRQ�DV�KH�UHDVRQDEO\�FDQ���$V�/RUG�0RUULV�VDLG�LQ�/\QFK >����@�$&�����
>7KH� TXHVWLRQ� LV� ZKHWKHU@� D� SHUVRQ� WKH� VXEMHFW� RI� GXUHVV� FRXOG�UHDVRQDEO\�KDYH�H[WULFDWHG�KLPVHOI�RU�FRXOG�KDYH�VRXJKW�SURWHFWLRQ�RU�KDG�ZKDW�KDV�EHHQ�FDOOHG�D�µVDIH�DYHQXH�RI�HVFDSH¶�
:KDW� LV�WKH�SRVLWLRQ� LI� WKH�GHIHQGDQW�KDV�DQ�RSSRUWXQLW\�WR�VHHN�KHOS�EXW�IHDUV�WKDW�SROLFH�SURWHFWLRQ�ZLOO�EH�LQHIIHFWLYH"
x ,Q�5�Y +XGVRQ�DQG�7D\ORU >����@���4%������WZR�WHHQDJH�JLUOV�FRPPLWWHG�SHUMXU\� GXULQJ� WKH� WULDO� RI�;�� � 7KH\� FODLPHG� WKDW�;
V� JDQJ�KDG� WKUHDWHQHG� WKHP�ZLWK�KDUP� LI� WKH\� WROG� WKH� WUXWK�DQG� WKDW�RQH�RI�WKHP�ZDV�VLWWLQJ�LQ�WKH�SXEOLF�JDOOHU\�GXULQJ�WKH�WULDO���7KH�GHIHQGDQWV�ZHUH�FRQYLFWHG�RI�SHUMXU\�IROORZLQJ�WKH�WULDO�MXGJH
V�GLUHFWLRQ�WR�WKH�MXU\�WKDW� WKH�GHIHQFH�RI�GXUHVV�ZDV�QRW�DYDLODEOH�EHFDXVH�WKH� WKUHDW�ZDV�QRW� VXIILFLHQWO\� LPPHGLDWH�� � $OORZLQJ� WKH� DSSHDOV�� /RUG�:LGJHU\� &-�VWDWHG�
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 7KH� WKUHDW� ZDV� QR� OHVV� FRPSHOOLQJ� EHFDXVH� LW� FRXOG� QRW� EH�FDUULHG�RXW�WKHUH�LI�LW�FRXOG�EH�FDUULHG�RXW�LQ�WKH�VWUHHWV�RI�WKH�WRZQ�WKH�VDPH�QLJKW�
 7KH�UXOH�GRHV�QRW�GLVWLQJXLVK�FDVHV�LQ�ZKLFK�WKH�SROLFH�ZRXOG�EH�DEOH�WR�SURYLGH�HIIHFWLYH�SURWHFWLRQ��IURP�WKRVH�ZKHQ�WKH\�ZRXOG�QRW�
 7KH�PDWWHU�VKRXOG�KDYH�EHHQ� OHIW� WR� WKH� MXU\�ZLWK�D�GLUHFWLRQ�WKDW��ZKLOVW�LW�ZDV�DOZD\V�RSHQ�WR�WKH�FURZQ�WR�VKRZQ�WKDW�WKH�GHIHQGDQWV�KDG�QRW�DYDLOHG� WKHPVHOYHV�RI� VRPH�RSSRUWXQLW\�WR� QHXWUDOLVH� WKH� WKUHDWV�� DQG� WKDW� WKLV� PLJKW� QHJDWH� WKH�LPPHGLDF\�RI�WKH�WKUHDW��UHJDUG�KDG�WR�EH�KDG�WR�WKH�DJH�DQG�FLUFXPVWDQFHV�RI�WKH�DFFXVHG�
����9,2/(17�*$1*6�92/817$5,/<�-2,1('

7KH�GHIHQFH�RI�GXUHVV�LV�QRW�DYDLODEOH�WR�SHUVRQV�ZKR�FRPPLW�FULPHV�DV� D� FRQVHTXHQFH� RI� WKUHDWV� IURP�PHPEHUV� RI� YLROHQW� JDQJV� ZKLFK�WKH\ KDYH� YROXQWDULO\� MRLQHG�� � $� GHIHQGDQW� ZKR� MRLQV� D� FULPLQDO�DVVRFLDWLRQ�ZKLFK�FRXOG�IRUFH�KLP�WR�FRPPLW�FULPHV�FDQ�EH�EODPHG�IRU�KLV� DFWLRQV�� � ,Q� MRLQLQJ� VXFK� DQ� RUJDQLVDWLRQ� IDXOW� FDQ� EH� ODLG� DW� KLV�GRRU�DQG�KLV�VXEVHTXHQW�DFWLRQV�GHVFULEHG�DV�EODPHZRUWK\�
x ,Q�5�Y�6KDUS >����@���4%������WKH�GHIHQGDQW�ZDV�D�SDUW\�WR�D�FRQVSLUDF\� WR� FRPPLW� UREEHULHV�ZKR� VDLG� WKDW� KH�ZDQWHG� WR� SXOO� RXW�ZKHQ�KH�VDZ�KLV�FRPSDQLRQV�HTXLSSHG�ZLWK�JXQV��ZKHUHXSRQ�RQH�RI�WKH�UREEHUV�WKUHDWHQHG�WR�EORZ�KLV�KHDG�RII�LI�KH�GLG�QRW�FDUU\�RQ�ZLWK�WKH�SODQ���,Q�WKH�FRXUVH�RI�WKH�UREEHU\��WKH�UREEHU�NLOOHG�D�SHUVRQ���7KH�GHIHQGDQW� ZDV� FRQYLFWHG� RI� PDQVODXJKWHU� DQG� DSSHDOHG�� � ,Q�GLVPLVVLQJ�WKH�DSSHDO�� WKH�&RXUW�RI�$SSHDO�KHOG�WKDW�D�PDQ�PXVW�QRW�YROXQWDULO\�SXW�KLPVHOI� LQ�D�SRVLWLRQ�ZKHUH�KH�LV�OLNHO\�WR�EH�VXEMHFWHG�WR�VXFK�FRPSXOVLRQ���/RUG�/DQH�&-�VDLG�
:KHUH� D� SHUVRQ� KDV� YROXQWDULO\�� DQG� ZLWK� NQRZOHGJH� RI� LWV� QDWXUH��MRLQHG� D� FULPLQDO� RUJDQLVDWLRQ� RU� JDQJ� ZKLFK� KH� NQHZ� PLJKW� EULQJ�SUHVVXUH� RQ� KLP� WR� FRPPLW� DQ� RIIHQFH� DQG� ZDV� DQ� DFWLYH� PHPEHU�ZKHQ�KH�ZDV�SXW�XQGHU�VXFK�SUHVVXUH��KH�FDQQRW�DYDLO�KLPVHOI�RI�WKH�GHIHQFH�RI�GXUHVV�
7KH�GHIHQFH�LV�QRW�LQHYLWDEO\�EDUUHG�EHFDXVH�WKH�GXUHVV�FRPHV�IURP�D�FULPLQDO�RUJDQLVDWLRQ�ZKLFK�WKH�GHIHQGDQW�KDV�MRLQHG���,W�GHSHQGV�RQ�WKH�QDWXUH�RI�WKH�RUJDQLVDWLRQ�DQG�WKH�GHIHQGDQW
V�NQRZOHGJH�RI�LW���,I�KH�ZDV�XQDZDUH�RI� DQ\�SURSHQVLW\� WR� YLROHQFH�� WKH�GHIHQFH�PD\� EH�DYDLODEOH���7KH�FRXUW�VR�KHOG�LQ�
x 5�Y�6KHSKHUG ����������&U�$SS�5������7KH�GHIHQGDQW�MRLQHG�D�JURXS�RI�WKLHYHV���7KH\�ZRXOG�HQWHU�UHWDLO SUHPLVHV�DQG�ZKLOH�RQH�RI�WKHP� GLVWUDFWHG� WKH� VKRSNHHSHU�� RWKHUV� ZRXOG� FDUU\� DZD\� ER[HV� RI�JRRGV�� XVXDOO\� FLJDUHWWHV�� � 7KH�GHIHQGDQW� FODLPHG� WKDW� DIWHU� WKH� ILUVW�EXUJODU\�KH�ZDQWHG�WR�JLYH�XS��EXW�KDG�EHHQ�WKUHDWHQHG�ZLWK�YLROHQFH�WR�KLPVHOI�DQG�KLV�IDPLO\�LI�KH�GLG�QRW�FDUU\�RQ�ZLWK�WKH�WKHIWV���+H�ZDV�FRQYLFWHG�RI�EXUJODU\�DQG�DSSHDOHG�DJDLQVW�FRQYLFWLRQ���,Q�DOORZLQJ�WKH�DSSHDO�� WKH�&RXUW�RI�$SSHDO�KHOG�WKDW�WKH�TXHVWLRQ�VKRXOG�KDYH�EHHQ�OHIW� WR� WKH� MXU\� WR�GHFLGH�ZKHWKHU�KH�FRXOG�EH�VDLG� WR�KDYH� WDNHQ�WKH�ULVN� RI� YLROHQFH� IURP� D� PHPEHU� RI� WKH� JDQJ�� VLPSO\� E\� MRLQLQJ� LWV�DFWLYLWLHV�
8QWLO�WKHVH�GHFLVLRQV�WKHUH�ZDV�QR�(QJOLVK�DXWKRULW\�RQ�WKH�SRLQW��EXW�WKHUH� ZDV� SHUVXDVLYH� DXWKRULW\� LQ� WKH� &RXUW� RI� &ULPLQDO� $SSHDO� LQ�1RUWKHUQ� ,UHODQG� LQ�5� Y� )LW]SDWULFN >����@�1,/5� ���� � 7KH� GHIHQGDQW��
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ZKR�KDG�YROXQWDULO\�MRLQHG�WKH�,5$��WULHG�WR�UDLVH�WKH�GHIHQFH�RI�GXUHVV�WR�D�FKDUJH�RI�UREEHU\���+H�FODLPHG�WKDW�KH�KDG�FRPPLWWHG�WKH�RIIHQFH�IROORZLQJ�WKUHDWV�WKDW�KDG�EHHQ�PDGH�WR�KLP�E\�RWKHU�,5$�PHPEHUV�LI�KH�GLG� QRW� WDNH�SDUW�� � 7KH�DSSHDO� FRXUW� KHOG� WKDW� WKH� WULDO� MXGJH�KDG�EHHQ�FRUUHFW�LQ�ZLWKGUDZLQJ�WKH�GHIHQFH�RI�GXUHVV�IURP�WKH�MXU\�

 $V�D�PDWWHU�RI�SXEOLF�SROLF\� WKH�GHIHQFH�FRXOG�QRW�EH�PDGH�DYDLODEOH� WR� WKRVH� ZKR� YROXQWDULO\� MRLQHG� YLROHQW� FULPLQDO�DVVRFLDWLRQV� DQG� WKHQ� IRXQG� WKHPVHOYHV� IRUFHG� WR� FRPPLW�RIIHQFHV�E\�WKHLU�IHOORZ�FULPLQDOV�
 7R�GR�VR�ZRXOG�SRVLWLYHO\�HQFRXUDJH�WHUURULVW�DFWV��LQ�WKDW�WKH�DFWXDO� SHUSHWUDWRUV� FRXOG� HVFDSH� OLDELOLW\� RQ� WKH� JURXQG� RI�GXUHVV��DQG�IXUWKHU�
 LW� ZRXOG� UHVXOW� LQ� WKH� VLWXDWLRQ� ZKHUH� WKH� PRUH� YLROHQW� DQG�WHUULI\LQJ� WKH� FULPLQDO� JDQJ� WKH� GHIHQGDQW� FKRVH� WR� MRLQ�� WKH�PRUH�FRPSHOOLQJ�ZRXOG�EH�KLV�HYLGHQFH�RI� WKH�GXUHVV�XQGHU�ZKLFK�KH�KDG�FRPPLWWHG�WKH�RIIHQFHV�FKDUJHG�
5�Y�)LW]SDWULFN ZDV�HQGRUVHG�E\�WKH�&RXUW�RI�$SSHDO� LQ�5�Y�6KDUS��D�GHFLVLRQ� ZKLFK� PDNHV� LW� FOHDU� WKDW� WKLV� LV� QRW� D� SULQFLSOH� OLPLWHG� WR�FDVHV�LQYROYLQJ�WHUURULVW�RUJDQLVDWLRQV�
7KH�SULQFLSOH�LQ�5�Y�6KDUS ZDV�H[WHQGHG�E\�WKH�&RXUW�RI�$SSHDO�LQ�
x 5� Y� $OL >����@� &ULP� /5� ���� � 7KH� GHIHQGDQW� ZDV� D� KHURLQ�DGGLFW DQG�VHOOHU�ZKR�KDG�IDOOHQ�LQWR�GHEW�WR�KLV�VXSSOLHU��;���)URP�WKH�RXWVHW�� KH� NQHZ� ;� WR� EH� D� YHU\� YLROHQW� PDQ� DQG� KH� KDG� EHHQ�WKUHDWHQHG�E\�KLP�WKDW�KH�ZRXOG�EH�VKRW�LI�KH�GLG�QRW�UHSD\�WKH�GHEW���;� JDYH� KLP� D� JXQ� DQG� WROG� KLP� WKDW� KH� ZDQWHG� WKH� PRQH\� E\� WKH�IROORZLQJ�GD\���;�WROG�KLP�WR�JHW�LW�IURP�D�EDQN�RU�EXLOGLQJ�VRFLHW\���7KH�GHIHQGDQW�DOOHJHG�WKDW�KH�ZDV�VFDUHG�WKDW�;�ZRXOG�JHW�KLP�LI�KH�ZHQW�WR�WKH�SROLFH�DQG�VR�KH�FRPPLWWHG�D�UREEHU\�DW�D�EXLOGLQJ�VRFLHW\���+H�ZDV� FRQYLFWHG� GHVSLWH� KLV� GHIHQFH� RI� GXUHVV�� � 7KH�&RXUW� RI� $SSHDO�GLVPLVVHG� KLV� DSSHDO�� � 7KH� GHIHQFH� ZDV� QRW� DYDLODEOH� ZKHUH� WKH�GHIHQGDQW�NQHZ�RI�D�YLROHQW�GLVSRVLWLRQ�LQ�WKH�SHUVRQ�LQYROYHG�ZLWK�KLP�LQ� WKH� FULPLQDO� DFWLYLW\� ZKLFK� KH� YROXQWDULO\� MRLQHG�� � 7KXV�� LI� WKH�GHIHQGDQW� YROXQWDULO\�SDUWLFLSDWHG� LQ�D�FULPLQDO�RIIHQFH�ZLWK�;��ZKRP�KH� NQHZ� WR� EH� RI� D� YLROHQW� GLVSRVLWLRQ� DQG� OLNHO\� WR� SHUIRUP� RWKHU�FULPLQDO�DFWV��KH�FRXOG�QRW�UHO\�RQ�GXUHVV�LI�;�GLG�VR�

����/,0,7$7,216
'XUHVV� LV� FRQVLGHUHG� WR� EH� D� JHQHUDO� GHIHQFH� LQ� FULPLQDO� ODZ�� EXW�WKHUH�DUH�D�QXPEHU�RI�RIIHQFHV�LQ�UHODWLRQ�WR�ZKLFK�GXUHVV�FDQQRW�EH�UDLVHG�DV�D�GHIHQFH�
$� 085'(5
'XUHVV�DQG�PXUGHU�LV�QRZ�JRYHUQHG�E\�WKH�+RXVH�RI�/RUGV
�GHFLVLRQ�LQ�5� Y� +RZH� DQG� 2WKHUV >����@� $&� ����� LQ� ZKLFK� LW� ZDV� KHOG� WKDW�GXUHVV�ZRXOG�QRW�EH�DYDLODEOH�WR�D�GHIHQGDQW�ZKR�FRPPLWWHG�PXUGHU�HLWKHU�DV�SULQFLSDO�RU�DFFRPSOLFH�
x ,Q� 5� Y� +RZH�� WZR� DSSHOODQWV�� +RZH� DQG� %DQQLVWHU��SDUWLFLSDWHG�ZLWK�RWKHUV�LQ�WRUWXULQJ�D�PDQ�ZKR�ZDV�WKHQ�VWUDQJOHG�WR�GHDWK�E\�RQH�RI�WKH�RWKHUV���7KHVH�HYHQWV�ZHUH�UHSHDWHG�RQ�D�VHFRQG�RFFDVLRQ� EXW� WKLV� WLPH� LW� ZDV� +RZH� DQG� %DQQLVWHU� ZKR� WKHPVHOYHV�VWUDQJOHG�WKH�YLFWLP�WR�GHDWK���7KH\�FODLPHG�WKDW�WKH\�KDG�DFWHG�XQGHU�GXUHVV�DW�WKH�RUGHUV�RI�DQG�WKURXJK�IHDU�RI�0XUUD\�ZKR��WKURXJK�DFWV�
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RI�DFWXDO�YLROHQFH�RU�WKUHDWV�RI�YLROHQFH��KDG�JDLQHG�FRQWURO�RI�HDFK�RI�WKH�GHIHQGDQWV���7KH�+RXVH�RI�/RUGV�GLVPLVVHG�WKHLU�DSSHDOV�DJDLQVW�FRQYLFWLRQ���/RUG�+DLOVKDP�/&�PDGH�WKH�IROORZLQJ�SRLQWV�

 +DOH
V� 3OHDV� RI� WKH� &URZQ ������� DQG� %ODFNVWRQH
V�&RPPHQWDULHV�RQ�WKH�/DZV�RI�(QJODQG �������ERWK�VWDWH�WKDW�D�PDQ�XQGHU� GXUHVV�RXJKW� UDWKHU� WR� GLH� KLPVHOI� WKDQ� NLOO� DQ�LQQRFHQW�

 ,I� WKH� DSSHDO� �DQG� FRQVHTXHQWO\� WKH� GHIHQFH�� ZHUH� DOORZHG�WKH� +RXVH� ZRXOG� DOVR� KDYH� WR� VD\� WKDW� 5� Y� 'XGOH\� DQG�6WHSKHQV ZDV�EDG� ODZ��ZKLFK�LW�ZDV�QRW�SUHSDUHG�WR�GR��� �$�SHUVRQ�FDQQRW�EH�H[FXVHG�IURP�WKH�RQH�W\SH�RI�SUHVVXUH�RQ�KLV�ZLOO��LH��GXUHVV��UDWKHU�WKDQ�WKH�RWKHU��LH��QHFHVVLW\��

 ,Q�WKH�SUHVHQW�FDVH��WKH�RYHUULGLQJ�REMHFWV�RI�WKH�FULPLQDO�ODZ�PXVW� EH� WR� SURWHFW� LQQRFHQW� OLYHV� DQG� WR� VHW� D� VWDQGDUG� RI�FRQGXFW� ZKLFK RUGLQDU\� PHQ� DQG� ZRPHQ� DUH� H[SHFWHG� WR�REVHUYH�LI�WKH\�DUH�WR�DYRLG�FULPLQDO�UHVSRQVLELOLW\�

 ,Q� WKH�FDVH�ZKHUH� WKH�FKRLFH� LV�EHWZHHQ�WKH� WKUHDW�RI�GHDWK�RU� VHULRXV� LQMXU\� DQG� GHOLEHUDWHO\� WDNLQJ� DQ� LQQRFHQW� OLIH�� D�UHDVRQDEOH�PDQ�PLJKW�UHIOHFW�WKDW�RQH LQQRFHQW�KXPDQ�OLIH�LV�DW� OHDVW�DV�YDOXDEOH�DV�KLV�RZQ�RU� WKDW�RI�KLV� ORYHG�RQH�� � ,Q�VXFK� D� FDVH� D� PDQ� FDQQRW� FODLP� WKDW� KH� LV� FKRRVLQJ� WKH�OHVVHU�RI�WZR�HYLOV���,QVWHDG�KH�LV�HPEUDFLQJ�WKH�FRJQDWH�EXW�PRUDOO\� GLVUHSXWDEOH� SULQFLSOH� WKDW� WKH� HQG� MXVWLILHV WKH�PHDQV�

 ,I�D�PDQGDWRU\�OLIH�VHQWHQFH�ZRXOG�EH�KDUVK�RQ�DQ\�SDUWLFXODU�RIIHQGHU�WKHUH�DUH�HIIHFWLYH�PHDQV�RI�PLWLJDWLQJ�LWV�HIIHFW�� WKH�WULDO� MXGJH� PD\� PDNH� QR� PLQLPXP� UHFRPPHQGDWLRQ�� WKH�3DUROH�%RDUG�ZLOO�DOZD\V�FRQVLGHU�D�FDVH�RI�WKLV�NLQG��DQG�WKH�SUHURJDWLYH�RI�PHUF\�PD\�EH�XVHG�
�6HH�6PLWK�	�+RJDQ��&ULPLQDO� /DZ�� (LJKWK� HGLWLRQ� ������ S������ IRU�JHQHUDO�SRLQWV�PDGH�LQ�WKH�+RXVH�
%� $77(037('�085'(5
,Q� 5� Y� *RWWV >����@� �� $&� ����� WKH� GHIHQGDQW�� DJHG� ���� VHULRXVO\�LQMXUHG� KLV� PRWKHU� ZLWK� D� NQLIH� ,Q� KLV� GHIHQFH� WR� D� FKDUJH� RI�DWWHPSWHG�PXUGHU�KH�FODLPHG�WKDW�KLV�IDWKHU�KDG�WKUHDWHQHG�WR�VKRRW�KLP� XQOHVV� KH� NLOOHG� KLV� PRWKHU�� � 7KH� WULDO� MXGJH� UXOHG� WKDW� VXFK�HYLGHQFH�ZDV�LQDGPLVVLEOH�VLQFH�GXUHVV�ZDV�QRW�D�GHIHQFH�WR�VXFK�D�FKDUJH���7KH�GHIHQGDQW�SOHDGHG�JXLOW\�DQG�WKHQ�DSSHDOHG���7KH�+RXVH�RI�/RUGV�KHOG�WKDW�WKH�GHIHQFH�RI�GXUHVV�FRXOG�QRW�EH�UDLVHG�ZKHUH�WKH�FKDUJH�ZDV�RQH�RI�DWWHPSWHG�PXUGHU���/RUG�-DXQF\�VWDWHG�
³7KH� UHDVRQ� ZK\� GXUHVV� KDV� IRU� VR� ORQJ� EHHQ� VWDWHG� QRW� WR� EH�DYDLODEOH�DV�D�GHIHQFH�WR�D�PXUGHU�FKDUJH�LV�WKDW�WKH�ODZ�UHJDUGV�WKH�VDQFWLW\� RI� KXPDQ� OLIH� DQG� WKH� SURWHFWLRQ� WKHUHRI� DV� RI� SDUDPRXQW�LPSRUWDQFH���'RHV�WKDW�UHDVRQ�DSSO\�WR�DWWHPSWHG�PXUGHU�DV�ZHOO�DV�WR�PXUGHU"� � $V� /RUG�*ULIILWKV� SRLQWHG� RXW� >LQ�+RZH@�«� DQ� LQWHQW� WR� NLOO�PXVW�EH�SURYHG�LQ�WKH�FDVH�RI�DWWHPSWHG�PXUGHU�EXW�QRW�QHFHVVDULO\�LQ�WKH�FDVH�RI�PXUGHU���,V�WKHUH�DQ\�ORJLF�LQ�DIIRUGLQJ�WKH�GHIHQFH�WR�RQH�ZKR�LQWHQGV�WR�NLOO�EXW�IDLOV�DQG�GHQ\LQJ�LW�WR�RQH�ZKR�PLVWDNHQO\�NLOOV�LQWHQGLQJ�RQO\�WR�LQMXUH"�«
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,W� LV�RI�FRXUVH�WUXH�WKDW�ZLWKKROGLQJ�WKH�GHIHQFH�LQ�DQ\�FLUFXPVWDQFHV�ZLOO�FUHDWH�VRPH�DQRPDOLHV�EXW�,�ZRXOG�DJUHH�ZLWK�/RUG�*ULIILWKV��5HJ��Y� +RZH�� WKDW� QRWKLQJ� VKRXOG� EH� GRQH� WR� XQGHUPLQH� LQ� DQ\� ZD\� WKH�KLJKHVW�GXW\�RI�WKH�ODZ�WR�SURWHFW�WKH�IUHHGRP�DQG�OLYHV�RI�WKRVH�ZKR�OLYH�XQGHU� LW�� � ,� FDQ� WKHUHIRUH�VHH�QR� MXVWLILFDWLRQ� LQ� ORJLF��PRUDOLW\�RU�ODZ� LQ�DIIRUGLQJ� WR�DQ�DWWHPSWHG�PXUGHUHU� WKH�GHIHQFH�ZKLFK� LV�KHOG�IURP� D� PXUGHUHU�� � 7KH� LQWHQW� UHTXLUHG� RI� DQ� DWWHPSWHG� PXUGHUHU� LV�PRUH�HYLO�WKDQ�WKDW�UHTXLUHG�RI�WKH�PXUGHUHU�DQG�WKH�OLQH�ZKLFK�GLYLGHV�WKH�WZR�LV�VHOGRP��LI�HYHU��RI�WKH�GHOLEHUDWH�PDNLQJ�RI�WKH�FULPLQDO���$�PDQ�VKRRWLQJ�WR�NLOO�EXW�PLVVLQJ�D�YLWDO�RUJDQ�E\�D�KDLU
V�EUHDGWK�FDQ�MXVWLI\�KLV�DFWLRQ�QR�PRUH�WKDQ�FDQ�WKH�PDQ�ZKR�KLWV�WKH�RUJDQ��� ,W� LV�SXUH�FKDQFH�WKDW�WKH�DWWHPSWHG�PXUGHUHU�LV�QRW�D�PXUGHUHU��«´


