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6HFWLRQ������RI�WKH�&'$������SURYLGHV�WKDW�
³$� SHUVRQ� ZKR� ZLWKRXW� ODZIXO� H[FXVH� GHVWUR\V� RU� GDPDJHV� DQ\� SURSHUW\�EHORQJLQJ� WR� DQRWKHU� LQWHQGLQJ� WR� GHVWUR\� RU� GDPDJH� DQ\� VXFK� SURSHUW\� RU�EHLQJ� UHFNOHVV� DV� WR� ZKHWKHU� DQ\� VXFK� SURSHUW\� ZRXOG� EH� GHVWUR\HG� RU�GDPDJHG�VKDOO�EH�JXLOW\�RI�DQ�RIIHQFH�´

$&786�5(86
7KH� DFWXV� UHXV RI� WKLV� RIIHQFH� FRQVLVWV� RI� ���� GHVWUR\LQJ� RU� GDPDJLQJ� ����SURSHUW\�����EHORQJLQJ�WR�DQRWKHU�����ZLWKRXW�ODZIXO�H[FXVH�
�� 'HVWUR\V�RU�GDPDJHV
7KHUH� LV�QR� OHJDO�GHILQLWLRQ�RI� ³GHVWUR\V�RU�GDPDJHV´�� �$FFRUGLQJ� WR�6PLWK�	�+RJDQ��&ULPLQDO�/DZ��������S����
µ:KDW� LV� FRQWHPSODWHG� E\� ³GHVWUR\� RU� GDPDJH´� LV� DFWXDO� GHVWUXFWLRQ� RU�GDPDJH�� WKDW� LV��VRPH�SK\VLFDO�KDUP��LPSDLUPHQW�RU�GHWHULRUDWLRQ�ZKLFK�FDQ�EH�XVXDOO\�SHUFHLYHG�E\�WKH�VHQVHV�¶
7KH�GDPDJH�RU� GHVWUXFWLRQ� LQ� LVVXH�ZLOO� QRUPDOO\� DULVH� IURP� WKH�GHIHQGDQW
V�IUHHO\�ZLOOHG�DFW���+RZHYHU��D�GHIHQGDQW�PD\�EH�KHOG�UHVSRQVLEOH�IRU�IDLOLQJ�WR�KDOW� WKH�VSUHDG�RI�KDUP�VWDUWHG�DFFLGHQWDOO\�� �6HH�� �5�Y�0LOOHU >����@���:/5�����
�� 3URSHUW\
7KH�EDVLF�GHILQLWLRQ�RI�SURSHUW\�� IRU� WKH�SXUSRVHV�RI� WKLV�RIIHQFH�� LV�SURYLGHG�E\�V������ZKLFK�VWDWHV�
µ,Q� WKLV� $FW� ³SURSHUW\´� PHDQV� SURSHUW\� RI� D� WDQJLEOH� QDWXUH�� ZKHWKHU� UHDO� RU�SHUVRQDO��LQFOXGLQJ�PRQH\�DQG�D� LQFOXGLQJ� ZLOG� FUHDWXUHV� ZKLFK� KDYH� EHHQ� WDPHG� RU� DUH� RUGLQDULO\�NHSW� LQ�FDSWLYLW\��DQG�DQ\�RWKHU�ZLOG�FUHDWXUHV�RU� WKHLU�FDUFDVVHV� LI��EXW�RQO\� LI�� WKH\�KDYH�EHHQ�UHGXFHG� LQWR�SRVVHVVLRQ�ZKLFK�KDV�QRW�EHHQ� ORVW�RU�DEDQGRQHG�RU�DUH� LQ� WKH�FRXUVH�RI�EHLQJ� UHGXFHG� LQWR�SRVVHVVLRQ��EXWE� QRW�LQFOXGLQJ�PXVKURRPV�JURZLQJ�ZLOG�RQ�DQ\�ODQG�RU�IORZHUV��IUXLW�RU�IROLDJH�RI�D�SODQW�JURZLQJ�ZLOG�RQ�DQ\�ODQG�)RU� WKH� SXUSRVHV� RI� WKLV� VXEVHFWLRQ� ³PXVKURRP´� LQFOXGHV� DQ\� IXQJXV� DQG�³SODQW´�LQFOXGHV�DQ\�VKUXE�RU�WUHH�¶
�� %HORQJLQJ�WR�DQRWKHU
6HFWLRQ�������SURYLGHV�WKH�EDVLF�GHILQLWLRQ�RI�EHORQJLQJ�WR�DQRWKHU���,W�VWDWHV�
³3URSHUW\� VKDOO� EH� WUHDWHG� IRU� WKH� SXUSRVHV� RI� WKLV� $FW� DV� EHORQJLQJ� WR� DQ\�SHUVRQ�D� KDYLQJ�WKH�FXVWRG\�RU�FRQWURO�RI�LW�E� KDYLQJ�LQ�LW�DQ\�SURSULHWDU\�ULJKW�RU�LQWHUHVW�«���RUF� KDYLQJ�D�FKDUJH�RQ�LW�´
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0(16�5($
7KLV�RIIHQFH�UHTXLUHV�HLWKHU�����LQWHQWLRQ�RU�����UHFNOHVVQHVV�
�� ,QWHQWLRQ
7KH�GHIHQGDQW�PXVW�EH�SURYHG�WR�KDYH�LQWHQGHG�WKH�GDPDJH�RU�GHVWUXFWLRQ�RI�SURSHUW\�
6LQFH�D�GHIHQGDQW�FRPPLWV�QR�RIIHQFH�XQGHU�V�����LQ�GDPDJLQJ�RU�GHVWUR\LQJ�KLV� RZQ� SURSHUW\�� LW� IROORZV� LQ� SULQFLSOH� WKDW� KH� VKRXOG� QRW� EH� JXLOW\� RI� DQ�RIIHQFH�ZKHUH�KH�GHVWUR\V�DQRWKHU�SHUVRQV�SURSHUW\�XQGHU�WKH�PLVWDNHQ�EHOLHI�WKDW� LW� LV�KLV�RZQ�� �:KHWKHU� WKH�GHIHQGDQW
V�PLVWDNH� LV�RQH�RI� IDFW�RU� ODZ�KH�FRPPLWV�QR�RIIHQFH�IRU�KH�ODFNV�PHQV�UHD���6HH�
5�Y�6PLWK >����@���$OO�(5�����
�� 5HFNOHVVQHVV
5�Y�&DOGZHOO >����@���$OO�(5������HVWDEOLVKHV�WKDW�D�GHIHQGDQW�LV�UHFNOHVV�IRU�WKH�SXUSRVHV�RI�V�����LI�KLV�FRQGXFW�
��� FUHDWHV�DQ�REYLRXV�ULVN�RI�GDPDJH�WR�SURSHUW\��DQG��� KH� HLWKHU� �D�� JDYH� QR� WKRXJKW� WR� WKH� SRVVLELOLW\� RI� WKHUH� EHLQJ� DQ\�VXFK�ULVN��RU��E��UHFRJQLVLQJ�WKDW�WKHUH�LV�VRPH�ULVN�JRHV�RQ�WR�WDNH�LW�
7KLV�WHVW�LV�REMHFWLYH�LQ�QDWXUH�LQ�WKDW�LW�LPSRVHV�OLDELOLW\�XSRQ�WKH�GHIHQGDQW�IRU�QRW� DGYHUWLQJ� WR� D� ULVN�ZKLFK� ZRXOG� KDYH� EHHQ� ³REYLRXV´� WR� WKH� UHDVRQDEOH�SHUVRQ���&RQVHTXHQWO\��LW�GRHV�QRW�PDWWHU�WKDW�WKH�GHIHQGDQW�ZDV�LQFDSDEOH�RI�DSSUHFLDWLQJ�WKH�ULVN��VHH�(OOLRWW�Y�&��D�0LQRU� >����@���$OO�(5������

7+(�/$:)8/�(;&86(�'()(1&(
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8QGHU� V����� WKHUH� DUH� WZR� VLWXDWLRQV� ZKHUH� DQ� DFFXVHG� ZLOO� EH� WUHDWHG� DV�KDYLQJ�D�ODZIXO�H[FXVH�WR�GHVWUR\LQJ�RU�GDPDJLQJ�SURSHUW\�� �)LUVW��ZKHUH�WKH�GHIHQGDQW� EHOLHYHG� WKDW� WKH� RZQHU ZRXOG� FRQVHQW�� � 6HFRQGO\�� ZKHUH� WKH�GHIHQGDQW�GLG�LW�WR�SURWHFW�VRPH�RWKHU�SURSHUW\���
6HFWLRQ������SURYLGHV�WKDW�D�SHUVRQ�LV�WR�EH�WUHDWHG�DV�KDYLQJ�D�ODZIXO�H[FXVH��ZKHWKHU�RU�QRW�KH�ZRXOG�EH�VR�WUHDWHG�DSDUW�IURP�LWV�SURYLVLRQV�
³�D� LI�DW� WKH� WLPH�RI� WKH�DFW�RU�DFWV�DOOHJHG� WR�FRQVWLWXWH� WKH�RIIHQFH�KH�EHOLHYHG� WKDW� WKH� SHUVRQ� RU� SHUVRQV� ZKRP� KH� EHOLHYHG� WR� EH� HQWLWOHG� WR�FRQVHQW� WR� WKH� GHVWUXFWLRQ� RU� GDPDJH� WR� WKH� SURSHUW\� LQ� TXHVWLRQ� KDG� VR�FRQVHQWHG�RU�ZRXOG�KDYH� VR�FRQVHQWHG� WR� LW� LI� KH�RU� WKH\�KDG�NQRZQ�RI� WKH�GHVWUXFWLRQ�RU�GDPDJH�DQG�LWV�FLUFXPVWDQFHV��RU
�E� LI�KH�GHVWUR\HG�RU�GDPDJHG�RU�WKUHDWHQHG�WR�GHVWUR\�RU�GDPDJH�WKH�SURSHUW\� LQ� TXHVWLRQ�«� LQ� RUGHU� WR� SURWHFW� SURSHUW\� EHORQJLQJ� WR� KLPVHOI� RU�DQRWKHU�RU�D�ULJKW�RU�LQWHUHVW�LQ�SURSHUW\�ZKLFK�ZDV�RU�ZKLFK�KH�EHOLHYHG�WR�EH�YHVWHG� LQ� KLPVHOI� RU� DQRWKHU�� DQG� DW� WKH� WLPH� RI� WKH� DFW� RU� DFWV� DOOHJHG� WR�FRQVWLWXWH�WKH�RIIHQFH�KH�EHOLHYHG��L� WKDW� WKH� SURSHUW\�� ULJKW� RU� LQWHUHVW� ZDV� LQ� LPPHGLDWH� QHHG� RI�SURWHFWLRQ��DQG�LL� WKDW� WKH� PHDQV� RI� SURWHFWLRQ� DGRSWHG� RU� SURSRVHG� WR� EH� DGRSWHG�ZHUH�RU�ZRXOG�EH�UHDVRQDEOH�KDYLQJ�UHJDUG�WR�DOO�WKH�FLUFXPVWDQFHV�´
2Q�WKH�EDVLV�RI�V������WKH�V�����GHIHQFH�DSSOLHV�WR�VV���������D��DQG���D��RQO\���8QGHU�V�����LW� LV� LPPDWHULDO�ZKHWKHU�D�EHOLHI� LV� MXVWLILHG�RU�QRW� LI� LW� LV�KRQHVWO\�
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KHOG�� � 6HFWLRQ� ����� PDNHV� LW� FOHDU� WKDW� WKHVH� SURYLVLRQV� RSHUDWH� ZLWKRXW�SUHMXGLFH�WR�DQ\�RWKHU�GHIHQFH�DYDLODEOH�WR�D�FULPLQDO�FKDUJH�
�� %HOLHI�LQ�WKH�RZQHU¶V�FRQVHQW

6HFWLRQ������D��FRYHUV�WKH�VLWXDWLRQ�ZKHUH�D�GHIHQGDQW�EHOLHYHVWKDW�WKH�RZQHU�KDV� FRQVHQWHG� WR� WKH� GHVWUXFWLRQ� RU� GDPDJH�� RU� ZRXOG� KDYH� FRQVHQWHG� LI�DVNHG���6HH�
-DJJDUG�Y�'LFNLQVRQ >����@�4%����5�Y�'HQWRQ >����@���$OO�(5���%ODNH�Y�'33 >����@�&ULP�/5�����

�� 'HIHQFH�RI�SURSHUW\
$� SHUVRQ� LV� HQWLWOHG� WR� WDNH� VWHSV� WR� SURWHFW� KLV� RZQ� SURSHUW\� IURP� KDUP�FDXVHG�E\�SURSHUW\�EHORQJLQJ�WR�DQRWKHU���,Q�-RKQVRQ�Y�'33 >����@�&ULP�/5������WKH�'LYLVLRQDO�&RXUW�KHOG�WKDW�

x 7KH�&RXUW� ILUVW�KDG� WR�DVN� LWVHOI� WKH�REMHFWLYH�TXHVWLRQ�RI�ZKHWKHU� WKH�DFW�RI�GDPDJH�ZDV�GRQH�LQ�RUGHU�WR�SURWHFW�SURSHUW\�
VHH�5�Y�+XQW ����������&U�$SS�5�����

x 7KHUH�ZDV�WKHQ�WKH�VXEMHFWLYH�TXHVWLRQ�DV�WR�ZKHWKHU�WKH�GHIHQGDQW�EHOLHYHG�WKDW� WKH� SURSHUW\� ZDV� LQ� LPPHGLDWH� QHHG� RI� SURWHFWLRQ� DQG� WKH� PHDQV� RI�SURWHFWLRQ�ZHUH�UHDVRQDEOH���7KH�WHVW�WR�EH�DSSOLHG�ZDV�ZKHWKHU�KH�EHOLHYHG�LPPHGLDWH�DFWLRQ�KDG�WR�EH�WDNHQ�WR�GR�VRPHWKLQJ�ZKLFK�ZRXOG�RWKHUZLVH�EH�D�FULPH��LQ�RUGHU�WR�SUHYHQW�WKH�LPPHGLDWH�ULVN�RI�VRPHWKLQJ�ZRUVH�KDSSHQLQJ�
VHH�5�Y�+LOO�DQG�+DOO ����������&U�$SS�5����
6HH�DOVR�%ODNH�Y�'33 >����@�&ULP�/5�����

'(6752<,1*�25�'$0$*,1*�3523(57<$1'�(1'$1*(5,1*�/,)(
,1752'8&7,21

6HFWLRQ������RI�WKH�&'$������SURYLGHV�WKDW�
³$� SHUVRQ� ZKR� ZLWKRXW� ODZIXO� H[FXVH� GHVWUR\V� RU� GDPDJHV� DQ\� SURSHUW\��ZKHWKHU�EHORQJLQJ�WR�KLPVHOI�RU�DQRWKHU�D� LQWHQGLQJ�WR�GHVWUR\�RU�GDPDJH�DQ\�SURSHUW\�RU�EHLQJ�UHFNOHVV�DV�WR�ZKHWKHU�DQ\�SURSHUW\�ZRXOG�EH�GHVWUR\HG�RU�GDPDJHG��DQGE� LQWHQGLQJ� E\� WKH� GHVWUXFWLRQ� RU� GDPDJH� WR� HQGDQJHU� WKH� OLIH� RI�DQRWKHU�RU�EHLQJ�UHFNOHVV�DV�WR�ZKHWKHU� WKH�OLIH�RI�DQRWKHU�ZRXOG�EH�WKHUHE\�HQGDQJHUHG�VKDOO�EH�JXLOW\�RI�DQ�RIIHQFH�´
7KH� ³DJJUDYDWLQJ´� IDFWRU� RI� WKLV� RIIHQFH� LV� WKH� LQWHQWLRQ� WR� HQGDQJHU� OLIH�� RU�UHFNOHVVQHVV�DV�WR�ZKHWKHU�WKLV�RFFXUV�$&786�5(86
7KH�SURVHFXWLRQ�GRHV�QRW�KDYH�WR�VKRZ�WKDW�OLIH�ZDV�LQ�IDFW�HQGDQJHUHG�E\WKH�GDPDJH�QRU� WKDW� WKH�GDPDJH�LQ� IDFW�GRQH�FUHDWHG�DQ\�ULVN�WR� OLIH�VR� ORQJ�DV�WKH�GHIHQGDQW��E\�GDPDJLQJ�WKH�SURSHUW\�� LQWHQGHG�RU�ZDV�UHFNOHVV�DV�WR�WKH�HQGDQJHULQJ�RI�OLIH���6HH�
5�Y�'XGOH\ >����@�&ULP�/5���
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7KHUH�PXVW� EH�D� FDXVDO� FRQQHFWLRQ�EHWZHHQ� WKH�GHVWUR\LQJ�RU� GDPDJLQJ�RI�WKH� SURSHUW\� DQG� WKH� HQGDQJHULQJ� RI� OLIH�� LH� WKH� GDQJHU� WR� OLIH� PXVW� FRPH�GLUHFWO\�IURP�WKH�GDPDJH���6HH�
5�Y�6WHHU >����@���$OO�(5�����

0(16�5($
7KH�PHQV�UHD LV�LQWHQWLRQ�WR�HQGDQJHU�OLIH�RU�UHFNOHVVQHVV�DV�WR�ZKHWKHU�WKLV�RFFXUV�
5�Y�&DOGZHOO >����@��HVWDEOLVKHV�WKDW�D�GHIHQGDQW�LV�UHFNOHVV�IRU�WKH�SXUSRVHV�RI�V�����LI�KLV�FRQGXFW�
��� FUHDWHV� DQ� REYLRXV� ULVN� RI� HQGDQJHULQJ� OLIH� E\� GDPDJLQJ� SURSHUW\��DQG��� KH� HLWKHU� �D�� JLYHV� QR� WKRXJKW� WR� WKH� SRVVLELOLW\� RI� WKHUH�EHLQJ�DQ\�VXFK�ULVN��RU��E��UHFRJQLVLQJ�WKDW�WKHUH�LV�VRPH�ULVN�JRHV�RQ�WR�WDNH�LW�
,Q� 5� Y� 6DQJKD >����@� �� $OO� (5� ����� WKH� &RXUW� RI� $SSHDO� GHFLGHG� WKDW�UHFNOHVVQHVV�LQ�WKLV�FRQWH[W�PHDQV�WKDW�WKH�RUGLQDU\�SUXGHQW�E\VWDQGHU�ZRXOG�KDYH�UHFRJQLVHG�WKH�ULVNV� 7KH�GHIHQGDQW�KDG�VHW�ILUH�WR�D�EXLOGLQJ��EXW�LW�ZDV�DUJXHG� WKDW� DQ� H[SHUW� ZRXOG� KDYH� UHFRJQLVHG� WKDW� WKH� ILUH� FRXOG� QRW� KDYH�VSUHDG� WR� HQGDQJHU� OLIH�� � +RZHYHU�� WKDW� ZDV� LUUHOHYDQW� DV� RUGLQDU\� SHRSOH�ZRXOG�KDYH�VHHQ�LW�DV�D�GDQJHU�
)RU�D�FDVH�RQ�WKH�µODFXQD¶�LQ�/RUG�'LSORFN¶V�GHILQLWLRQ��VHH�
5�Y�0HUULFN >����@���&U�$SS�5�����

27+(5�3529,6,216
�� $UVRQ

8QGHU� V������ LI� HLWKHU� RI� WKH� DERYH� RIIHQFHV� XQGHU� VV� ����� DQG� ����� DUH�FRPPLWWHG�E\�ILUH�WKH�RIIHQFH�VKDOO�EH�FKDUJHG�DV�DUVRQ���:KHUH�D�GHIHQGDQW�GHVWUR\V�RU�GDPDJHV�SURSHUW\�E\� ILUH� WKH�SURSHU�FRXUVH�ZRXOG�EH� WR�FKDUJH�KLP�ZLWK�DQ�RIIHQFH�FRQWUDU\� WR�VV������DQG������RU�DQ�RIIHQFH�XQGHU�VV������DQG�����DV�DSSURSULDWH�
�� 7KUHDWV�WR�GHVWUR\�RU�GDPDJH�SURSHUW\

6HFWLRQ���FUHDWHV�WKH�RIIHQFH�RI�
�D� PDNLQJ�WKUHDWV�WR�GDPDJH�RU�GHVWUR\�DQRWKHU
V�SURSHUW\��LQWHQGLQJ�WR�FDXVH�IHDU�WKHUHE\��ZLWKRXW�ODZIXO�H[FXVH��RU�E� PDNLQJ�WKUHDWV�WR�GDPDJH�KLV�RZQ�SURSHUW\�LQ�D�ZD\�ZKLFK�KH�NQRZV�LV�OLNHO\�WR�HQGDQJHU�OLIH��DJDLQ�LQWHQGLQJ�WR�FDXVH�IHDU�DV�D�UHVXOW�

�� 3RVVHVVLQJ�DQ\WKLQJ�ZLWK�LQWHQW�WR�GHVWUR\�RU�GDPDJH�SURSHUW\
6HFWLRQ���PDNHV�LW�DQ�RIIHQFH�IRU�DQ\�SHUVRQ��ZLWKRXW�ODZIXO�H[FXVH��WR�KDYH�LQ�KLV�FRQWURO�
�D� DQ\WKLQJ�KH�LQWHQGV�WR�XVH�WR�GDPDJH�DQRWKHU
V�SURSHUW\��RU�E� ZKLFK�KH�LQWHQGV�WR�XVH�WR�GDPDJH�KLV�RZQ�SURSHUW\�LQ�D�ZD\�ZKLFK�KH�NQRZV�LV�OLNHO\�WR�HQGDQJHU�OLIH�
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�� 3XQLVKPHQW
$�SHUVRQ�JXLOW\�RI�DUVRQ�RU�RI�DQ�RIIHQFH�XQGHU�V�����VKDOO�RQ�FRQYLFWLRQ�RQ�LQGLFWPHQW�EH�OLDEOH�WR�LPSULVRQPHQW�IRU�OLIH��V������
$� SHUVRQ� JXLOW\� RI� DQ\� RWKHU� RIIHQFH� XQGHU� WKLV� $FW� VKDOO� RQ� FRQYLFWLRQ� RQ�LQGLFWPHQW� EH� OLDEOH� WR� LPSULVRQPHQW� IRU� D� WHUP� QRW� H[FHHGLQJ� WHQ� \HDUV��V������


