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5�Y�%URZQ >����@�&ULP�/5����
$� ZLWQHVV�� KDYLQJ� KHDUG� WKH� VRXQG� RI� EUHDNLQJ� JODVV�� VDZ� WKH� GHIHQGDQW�SDUWLDOO\� LQVLGH�D�VKRS�IURQW�GLVSOD\�� �7KH�WRS�KDOI�RI�KLV�ERG\�ZDV� LQVLGH�WKH�VKRS�ZLQGRZ�DV�WKRXJK�KH�ZHUH�UXPPDJLQJ�LQVLGH�LW���7KH�ZLWQHVV�DVVXPHG�WKDW� KLV� IHHW� ZHUH� RQ� WKH� JURXQG� RXWVLGH�� DOWKRXJK� KLV� YLHZ� ZDV� REVFXUHG���7KH�GHIHQGDQW�ZDV�FRQYLFWHG�RI�EXUJODU\���+H�DSSHDOHG�RQ�WKH�JURXQG�WKDW�KH�KDG�QRW�³HQWHUHG´�WKH�EXLOGLQJ��VLQFH�KLV�ERG\�ZDV�QRW�HQWLUHO\�ZLWKLQ�LW�
7KH�&RXUW�RI�$SSHDO�KHOG��GLVPLVVLQJ� WKH�DSSHDO�� WKDW� WKH�ZRUG� ³HQWHU´� LQ�V��7$������GLG�QRW� UHTXLUH� WKDW� WKH�ZKROH�RI� WKH�GHIHQGDQW
V� ERG\�EH�ZLWKLQ�D�EXLOGLQJ�� �7KH�VWDWHPHQW�RI�(GPXQG�'DYLHV�/-� LQ 5�Y�&ROOLQV >����@� �EHORZ��WKDW�HQWU\�PXVW�EH�³VXEVWDQWLDO DQG�HIIHFWLYH´�GLG�QRW�VXSSRUW� WKH�GHIHQGDQW
V�FRQWHQWLRQ�� � ³6XEVWDQWLDO�� GLG� QRW� PDWHULDOO\� DVVLVW� LQ� WKH� PDWWHU�� EXW� D� MXU\�VKRXOG� EH� GLUHFWHG� WKDW�� LQ� RUGHU� WR� FRQYLFW�� WKH\�PXVW� EH� VDWLVILHG� WKDW� WKH�HQWU\�ZDV�³HIIHFWLYH����7KHUH�KDG�FOHDUO\�EHHQ�DQ�HQWU\�LQ�WKH�SUHVHQW�FDVH�
5�Y�5\DQ >����@�&ULP�/5����
7KH�YLFWLP��DQ�HOGHUO\�KRXVHKROGHU��IRXQG�WKH�GHIHQGDQW�VWXFN�LQ�D�GRZQVWDLUV�ZLQGRZ�RI�9
V�KRXVH�DW�DERXW�����DP�� �7KH�GHIHQGDQW
V�KHDG�DQG�ULJKW�DUP�ZHUH� LQVLGH� WKH�ZLQGRZ�ZKLFK�KDG� IDOOHQ�RQ�KLV�QHFN�DQG� WUDSSHG�KLP�� �7KH�UHVW�RI�KLV�ERG\�ZDV�RXWVLGH�WKH�ZLQGRZ�� �+H�ZDV�FRQYLFWHG�RI�EXUJODU\�DQG�DSSHDOHG�RQ�WKH�JURXQGV�WKDW�WKHUH�ZDV�QR�HQWU\�EHFDXVH�KH�FRXOG�QRW�KDYH�VWROHQ�DQ\WKLQJ�IURP�ZLWKLQ�WKH�EXLOGLQJ�RQ�DFFRXQW�RI�EHLQJ�VWXFN�
7KH�&RXUW�RI $SSHDO�GLVPLVVHG�WKH�DSSHDO�� �5�Y�%URZQ �������PDGH�LW�FOHDU�WKDW� WKH� GHIHQGDQW� FRXOG� HQWHU� HYHQ� LI� RQO\� SDUW� RI� KLV� ERG\� ZDV� ZLWKLQ� WKH�SUHPLVHV���7KH�GHIHQGDQW
V�LQDELOLW\�WR�VWHDO�DQ\WKLQJ�EHFDXVH�KH�ZDV�WUDSSHG�ZDV�WRWDOO\�LUUHOHYDQW�
5�Y�&ROOLQV >����@�4%����
7KH�GHIHQGDQW��KDYLQJ�GLVFRYHUHG�WKDW�D�ZRPDQ�ZDV�O\LQJ�DVOHHS�DQG�QDNHG�RQ�KHU�EHG��VWULSSHG�RII�KLV�FORWKHV�DQG�FOLPEHG�XS�D�ODGGHU�RQ�WR�WKH�ZLQGRZ�VLOO� RI� WKH� EHGURRP�� � $W� WKLV� PRPHQW� WKH� ZRPDQ� DZRNH� DQG�� PLVWDNHQO\�EHOLHYLQJ�WKDW�WKH�QDNHG�IRUP�DW�WKH�ZLQGRZ�ZDV�KHU�ER\IULHQG��EHFNRQHG�WKH�GHIHQGDQW� LQ�� �7KH�GHIHQGDQW� WKHQ�JRW� LQWR�KHU�EHG�DQG� LW�ZDV�RQO\�DIWHU� WKH�GHIHQGDQW� KDG� LQWHUFRXUVH�ZLWK�KHU� WKDW� WKH�ZRPDQ� UHDOLVHG�KHU�HUURU�� � 7KH�GHIHQGDQW
V� FRQYLFWLRQ� IRU� EXUJODU\� �HQWHULQJ� DV� D�WUHVSDVVHU� ZLWK� LQWHQW� WR�FRPPLW� UDSH� FRQWUDU\� WR� V�����D��� ZDV� TXDVKHG� ³RQ� WKH� EDVLV� WKDW� WKH� MXU\�ZHUH� QHYHU� LQYLWHG� WR� FRQVLGHU� WKH� YLWDO� TXHVWLRQ�ZKHWKHU� WKH� GHIHQGDQW� GLG�HQWHU�WKH�SUHPLVHV�DV�D�WUHVSDVVHU��WKDW� LV�WR�VD\�NQRZLQJ�SHUIHFWO\�ZHOO�WKDW�KH�KDG QR�LQYLWDWLRQ�WR�HQWHU�RU�UHFNOHVV�RI�ZKHWKHU�RU�QRW�KLV�HQWU\�ZDV�ZLWK�SHUPLVVLRQ�«�
127(��$QRWKHU�GLIILFXOW\�RI�WKH�FDVH�OD\�LQ�GHWHUPLQLQJ�ZKHWKHU�WKH�GHIHQGDQW�KDG�HQWHUHG�WKH�EXLOGLQJ�EHIRUH�RU�DIWHU�DQ�LQYLWDWLRQ�WR�HQWHU�KDG�EHHQ�PDGH���,I�KH ZDV�DOUHDG\�LQVLGH�WKH�URRP��KDYLQJ�FOLPEHG�WKURXJK�WKH�ZLQGRZ�IUDPH��DQG�NQHHOLQJ�XSRQ�WKH�LQQHU�VLOO��EHIRUH�DQ\�LQYLWDWLRQ�KDG�EHHQ�PDGH�WR�KLP��KH�ZRXOG�DOUHDG\�EH�JXLOW\�RI�EXUJODU\�IRU�KH�KDG�DOUHDG\�HQWHUHG�ZLWK�LQWHQW�WR�UDSH� DQG� WKH� YLFWLP
V� VXEVHTXHQW� FRQVHQW� FRXOG� QRW� DOWHU� WKDW�� � ,I� KH� ZDV�NQHHOLQJ� RQ� WKH� VLOO� RXWVLGH� WKH� ZLQGRZ� KH� ZRXOG� QRW� KDYH� EHHQ� JXLOW\� RI�EXUJODU\�DV�WKH�LQYLWDWLRQ�WR�HQWHU�KDG�EHHQ�PDGH�ZKLOH�KH�ZDV�VWLOO�RXWVLGH�WKH�SUHPLVHV�
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5�Y�-RQHV�DQG�6PLWK >����@���$OO�(5���
7KH�GHIHQGDQWV�WRRN�WZR�WHOHYLVLRQ�VHWV�IURP�WKH�KRXVH�RI�WKH�IDWKHU�RI�RQH�RI�WKH� GHIHQGDQWV�� ZLWKRXW� KLV� NQRZOHGJH� RU� FRQVHQW�� � 7KH� GHIHQGDQWV� ZHUH�FRQYLFWHG�RI�EXUJODU\�FRQWUDU\�WR�V�����E��7$�������GHVSLWH�HYLGHQFH�JLYHQ�E\�WKH�IDWKHU�WKDW�KLV�VRQ�³«�ZRXOG�QHYHU�EH�D�WUHVSDVVHU�LQ�P\�KRXVH�«´��7KH�GHIHQGDQWV�DSSHDOHG�RQ�WKH�JURXQG�WKDW�WKHUH�KDG�EHHQ�QR�SURRI�RI�WUHVSDVV�E\�WKHP�
7KH�&RXUW� RI� $SSHDO� KHOG� WKDW� WKH� GHIHQGDQWV�ZHUH� ULJKWO\� FRQYLFWHG�RQ� WKH�EDVLV�WKDW�D�SHUVRQ�HQWHUV�D�EXLOGLQJ�DV�D�WUHVSDVVHU�ZKHUH�KH�UHDOLVHV�KH�KDV�H[FHHGHG�KLV�SHUPLVVLRQ��RU�LV�UHFNOHVV�DV�WR�ZKHWKHU�KH�KDV�GRQH�VR���,Q�WKH�SUHVHQW�FDVH�� WKH�GHIHQGDQWV�PLJKW�KDYH�KDG�SHUPLVVLRQ� WR�HQWHU� WKH�KRXVH�IRU� QRUPDO� GRPHVWLF� SXUSRVHV�� EXW� QRW� WR�HQWHU� LQ� WKH�PLGGOH�RI� WKH�QLJKW�WR�VWHDO�
5�Y�:DONLQJWRQ ����������&U�$SS�5����
7KH�GHIHQGDQW�KDG�HQWHUHG�D�GHSDUWPHQW�VWRUH�GXULQJ�RSHQLQJ�KRXUV��DQG�KDG�DSSURDFKHG�D�WKUHH�VLGHG�SDUWLWLRQ�WKDW�VXUURXQGHG�D�WLOO�RQ�WKH�PLGGOH�RI�WKH�VKRS�IORRU���+H�SURFHHGHG�WR�VWDQG�LQVLGH�WKH�SDUWLWLRQHG�DUHD�DQG�RSHQHG�WKH�WLOO� GUDZHU� WR�VHH� LI� LW� FRQWDLQHG�DQ\�PRQH\� IRU�KLP� WR�VWHDO�� �7KH�GHIHQGDQW�ZDV� FRQYLFWHG� XQGHU� V�����D�� RI� HQWHULQJ� SDUW� RI� D� EXLOGLQJ� DV� D� WUHVSDVVHU�ZLWK�LQWHQW�WR�VWHDO�
7KH�&RXUW�RI�$SSHDO�KHOG�WKDW�WKH�DUHD�LQVLGH�WKH�SDUWLWLRQ�UHSUHVHQWHG�³SDUW�RI�D�EXLOGLQJ��IURP�ZKLFK�WKH�SXEOLF�KDG�EHHQ�LPSOLHGO\�H[FOXGHG���7KH�GHIHQGDQW�EHLQJ�DZDUH�RI�WKLV�KDG�EHHQ�FRUUHFWO\�FRQYLFWHG�
5�Y�/DLQJ >����@�&ULP�/5����
7KH�GHIHQGDQW�ZDV�IRXQG�LQ�WKH�VWRFN�URRP�RI�D�GHSDUWPHQW�VWRUH�VRPH�WLPH�DIWHU�WKH�VWRUH�KDG�FORVHG�WR�WKH�SXEOLF���+H�ZDV�FRQYLFWHG�RI�EXUJODU\�FRQWUDU\�WR�V�����D��7$������RQ�WKH�EDVLV�WKDW�KH�ZDV�WUHVSDVVLQJ�ZKHQ�KH�ZDV�IRXQG�E\� WKH� SROLFH�� � 7KH� WULDO� MXGJH� KDG� GLUHFWHG� WKH� MXU\� WKDW� HYHQ� WKRXJK� WKH�HYLGHQFH�ZDV�WKDW�ZKHQ�KH�HQWHUHG�KH�ZDV�QRW�D�WUHVSDVVHU�� LW�ZDV�RSHQ�WR�WKHP�WR�GHFLGH�WKDW�KH�KDG�EHFRPH�RQH�ZKHQ�KH�ZDV�IRXQG�� �+RZHYHU�� WKH�&URZQ�KDG�QRW�VRXJKW�WR�DUJXH�WKDW�KH�KDG�HQWHUHG�D�SDUW�RI�D�EXLOGLQJ�DV�D�WUHVSDVVHU�E\�JRLQJ� LQWR�WKH�VWRFN�DUHD��ZKLFK�ZDV�QRW�RSHQ�WR�WKH�SXEOLF�DW�DQ\�WLPH�
7KH�&RXUW�RI�$SSHDO�DOORZHG�WKH�GHIHQGDQW
V�DSSHDO���7KHUH�ZDV�QR�DUJXPHQW�SXW�WR�WKH�FRXUW�WKDW�WKH�GHIHQGDQW�KDG�HQWHUHG�WKH�VWRUH�DV�D�WUHVSDVVHU��DQG�WKH� SURVHFXWLRQ� KDG� RSWHG� QRW� WR� DUJXH� WKDW� KH� EHFDPH� D� WUHVSDVVHU�E\�PRYLQJ�IURP�RQH�SDUW�RI�WKH�VWRUH�WR�DQRWKHU���$�GHIHQGDQW�FDQQRW�EHFRPH�D�WUHVSDVVHU� LQ� D� EXLOGLQJ� RU� SDUW� RI� D� EXLOGLQJ� IRU� WKH� SXUSRVHV� RI� EXUJODU\��ZKHUH�KH�KDV�SUHYLRXVO\�HQWHUHG�WKDW�EXLOGLQJ��RU�WKDW�SDUW�RI�WKH�EXLOGLQJ��DV�D�ODZIXO�YLVLWRU�
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5�Y�6WRQHV >����@���:/5����
7KH�GHIHQGDQW�ZDV�DUUHVWHG�VKRUWO\�DIWHU�KDYLQJ�EXUJOHG�D�KRXVH�� �2Q�EHLQJ�VHDUFKHG� KH� ZDV� IRXQG� WR� EH� LQ� SRVVHVVLRQ� RI� D� KRXVHKROG� NQLIH�� � 7KH�GHIHQGDQW�DOOHJHG�WKDW�KH�FDUULHG�LW�ZLWK�KLP�EHFDXVH�KH�ZDV�XQGHU�D�JHQHUDO�WKUHDW� RI� DWWDFN� IURP� D� JURXS� RI� PHQ�� � 7KH� GHIHQGDQW� ZDV� FRQYLFWHG� RI�DJJUDYDWHG�EXUJODU\�FRQWUDU\�WR�V���DQG�DSSHDOHG�RQ�WKH�JURXQG�WKDW�KH�KDGQRW�EHHQ� LQ�SRVVHVVLRQ�RI� WKH�NQLIH�ZLWK� LQWHQW� WR�XVH� LW� LQ� WKH�FRXUVH�RI� WKH�EXUJODU\�
7KH�&RXUW�RI�$SSHDO�KHOG�WKDW�V���PHUHO\�UHTXLUHG�WKDW�WKH�GHIHQGDQW�KDG�ZLWK�KLP�D�ZHDSRQ�RI� RIIHQFH�DW� WKH� WLPH�RI� WKH�EXUJODU\�� �$SSO\LQJ� WKH�PLVFKLHI�UXOH��WKH�FRXUW�IHOW�WKDW�ZKDW�3DUOLDPHQW�VRXJKW�WR�SUHYHQW�ZDV�WKH�FRPPLVVLRQ�
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RI� EXUJODU\� E\� D� GHIHQGDQW� ZKR PLJKW� EH� WHPSWHG� WR� XVH� DQ\� ZHDSRQ� RI�RIIHQFH� LQ� KLV� SRVVHVVLRQ� LI� FKDOOHQJHG� RU� RSSRVHG� GXULQJ� WKH� FRXUVH� RI� D�EXUJODU\�
5�Y�.HOO\ >����@�&ULP�/5����
7KH�GHIHQGDQW�KDG�EURNHQ� LQWR�D�KRXVH��XVLQJ�D�VFUHZGULYHU� WR�HIIHFW�HQWU\���:KHQ� VXUSULVHG� E\� WKH� KRXVHKROGHU�� WKH� GHIHQGDQW� WROG� KLP� WR� XQSOXJ� WKH�YLGHR� DQG� WKHQ� SXVKHG� WKH� VFUHZGULYHU� LQWR� KLV� ULEFDJH�� � 2Q� OHDYLQJ� WKH�KRXVH��WKH�GHIHQGDQW�ZDV�DSSUHKHQGHG�E\�SROLFH��KROGLQJ�D�YLGHR�LQ�RQH�KDQG�DQG�WKH�VFUHZGULYHU�LQ�WKH�RWKHU�
7KH� &RXUW� RI� $SSHDO� KHOG�WKDW� WKH� GHIHQGDQW� EHFDPH� JXLOW\� RI� DJJUDYDWHG�EXUJODU\� ZKHQ� KH� XVHG� WKH� VFUHZGULYHU� WR� SURG� WKH� KRXVHKROGHU� LQ� WKH�VWRPDFK�� � ,W�ZDV�KHOG�WKDW� WKH�IRFXV�RI�V���ZDV�XVH�GXULQJ�EXUJODU\��VR�WKDW�WKH�VFUHZGULYHU� WDNHQ� LQWR� WKH�KRXVH�EHFDPH�D�ZHDSRQ�RI�RIIHQFHRQ�SURRI�WKDW� KH� LQWHQGHG� WR� XVH� LW� IRU� FDXVLQJ� LQMXU\� WR�� RU� LQFDSDFLWDWLQJ�� WKH�KRXVHKROGHU�DW�WKH�WLPH�RI�WKH�WKHIW�


