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7KH� GHIHQGDQW� KDG� GULYHQ� HUDWLFDOO\� ZKLOH� VXIIHULQJ� IURP� K\SR�JO\FDHPLD��ORZ�EORRG�VXJDU�OHYHO�FDXVHG�E\�DQ�H[FHVV�RI�LQVXOLQ�LQ�WKH�EORRGVWUHDP��� EXW� ZDV� FRQYLFWHG� RI� GULYLQJ� ZLWKRXW� GXH� FDUH� DQG�DWWHQWLRQ�EHFDXVH�RI�HYLGHQFH�WKDW�IURP�WLPH�WR�WLPH�KH�KDG�H[HUFLVHG�FRQVFLRXV�FRQWURO�RYHU�KLV�FDU��YHHULQJ�DZD\�IURP�RWKHU�YHKLFOHV�VR�DV�WR�DYRLG�D�FROOLVLRQ��EUDNLQJ�YLROHQWO\��DQG�VR�RQ�
$WWRUQH\�*HQHUDO
V�5HIHUHQFH��1R���RI������ >����@���:/5�����
7KH�GHIHQGDQW�KDG�GULYHQ�KLV�KHDY\�JRRGV�YHKLFOH�LQWR�FDUV�SDUNHG�RQ�WKH� KDUG� VKRXOGHU� RI� D�PRWRUZD\�� NLOOLQJ� WZR�SHRSOH�� �+H� FRQWHQGHG�WKDW� KH� KDG� QRW� QRWLFHG� WKH� IODVKLQJ� OLJKWV� RI� WKH� SDUNHG� YHKLFOHV�EHFDXVH�KH�KDG�EHHQ�LQ�D�VWDWH�RI�DXWRPDWLVP��UHIHUUHG�WR�DV��GULYLQJ�ZLWKRXW� DZDUHQHVV��� LQGXFHG� E\� �UHSHWLWLYH� YLVXDO� VWLPXOXV�H[SHULHQFHG�RQ�ORQJ�MRXUQH\V�RQ�VWUDLJKW�IODW�URDGV��� �7KH�GHIHQFH�RI�DXWRPDWLVP�ZDV�OHIW�WR�WKH�MXU\�DQG�WKH�GHIHQGDQW�ZDV�DFTXLWWHG�
7KH�&RXUW�RI�$SSHDO�KHOG� WKDW� WKH�GHIHQFH�RI�DXWRPDWLVP�VKRXOG�QRW�KDYH� EHHQ� OHIW� WR� WKH� MXU\� DQG� WKDW� WKH� VWDWH� GHVFULEHG� DV� �GULYLQJ�ZLWKRXW� DZDUHQHVV�� ZDV� QRW� FDSDEOH� RI� IRXQGLQJ� D� GHIHQFH� RI�DXWRPDWLVP���/RUG�7D\ORU�&-�VDLG�
³$V� WKH�DXWKRULWLHV�«�VKRZ�� WKH�GHIHQFH�RI�DXWRPDWLVP�UHTXLUHV� WKDW�WKHUH�ZDV�D� WRWDO� GHVWUXFWLRQ�RI� YROXQWDU\� FRQWURO� RQ� WKH� GHIHQGDQW
V�SDUW�� � ,PSDLUHG�� UHGXFHG� RU� SDUWLDO� FRQWURO� LV� QRW� HQRXJK�� � 3URIHVVRU�%URZQ� >ZKR�JDYH�H[SHUW� HYLGHQFH� IRU� WKH� UHVSRQGHQW@�DFFHSWHG� WKDW�VRPHRQH� �GULYLQJ� ZLWKRXW� DZDUHQHVV�� ZLWKLQ� KLV� GHVFULSWLRQ�� UHWDLQV�VRPH�FRQWURO�� �+H�ZRXOG�EH�DEOH� WR� VWHHU� WKH� YHKLFOH� DQG�XVXDOO\� WR�UHDFW� DQG� UHWXUQ� WR� IXOO� DZDUHQHVV� ZKHQ� FRQIURQWHG� E\� VLJQLILFDQW�VWLPXOL�´
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7KH�GHIHQGDQW��D�GLDEHWLF��ZDV�LQ�D�VWDWH�RI�K\SR�JO\FDHPLD���'XULQJ�D�EODFNRXW�KH� LQMXUHG�D�SHUVRQ�� �4XLFN�FROODSVHG�DIWHU� WKH�DVVDXOW�DQG�FRXOG�QRW� UHFDOO� LW�� �+H�KDG� WDNHQ�KLV� LQVXOLQ� LQ� WKH�PRUQLQJ��EXW�KDG�HDWHQ�YHU\�OLWWOH�DIWHUZDUGV�DQG�KDG�EHHQ�GULQNLQJ� +LV�GRFWRU�WHVWLILHG�WKDW�RQ�D�GR]HQ�RFFDVLRQV��4XLFN�KDG�EHHQ�DGPLWWHG�WR�KRVSLWDO� LQ�D�VHPL�FRQVFLRXV�RU�XQFRQVFLRXV�VWDWH��GXH�WR�K\SRJO\FDHPLD�
7KH�WULDO�MXGJH�UXOHG�WKDW�WKLV�HYLGHQFH�UDLVHG�WKH�GHIHQFH�RI�LQVDQLW\���7KH� &RXUW� RI� $SSHDO� TXDVKHG� WKH GHIHQGDQW¶V� FRQYLFWLRQ� DQG�FRQFHGHG� WKDW� WKHUH�ZDV�D�GHIHQFH� NQRZQ� WR� WKH� ODZ�RI� QRQ�LQVDQH�DXWRPDWLVP�� LQYROXQWDU\� FRQGXFW� ZKLFK� LV� QRW� EURXJKW� DERXW� E\� D�GLVHDVH�RI�WKH�PLQG�EXW�WKURXJK�RWKHU�IDFWRUV���/DZWRQ�/-�FRQVLGHUHG�LW� DQ� DIIURQW� WR� FRPPRQ� VHQVH� WR� UHJDUG� D� SHUVRQ� DV� PDG� ZKRVH�V\PSWRPV�FDQ�EH�UHFWLILHG�E\�D�OXPS�RI�VXJDU�
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³$� PDOIXQFWLRQLQJ� RI� WKH� PLQG� RI� WUDQVLWRU\� HIIHFW� FDXVHG� E\� WKH�DSSOLFDWLRQ� WR� WKH� ERG\� RI� VRPH� H[WHUQDO� IDFWRU� VXFK� DV� YLROHQFH��GUXJV��LQFOXGLQJ�DQDHVWKHWLFV��DOFRKRO�DQG�K\SQRWLF�LQIOXHQFHV�FDQQRW�IDLUO\�EH�VDLG�WR�EH�GXH�WR�GLVHDVH�´
5�Y�7 >����@�&ULP�/5�����
$�IHZ�GD\V�DIWHU�KDYLQJ�EHHQ�UDSHG��WKH�GHIHQGDQW�ZDV�LQYROYHG�LQ�DQ�LQFLGHQW� ZKLFK� OHG� WR� FKDUJHV� RI� UREEHU\� DQG� FDXVLQJ� DFWXDO� ERGLO\�KDUP�� � 7KH� GHIHQGDQW� FODLPHG� WKDW� VKH� ZDV� LQ� D� GUHDP�OLNH� VWDWH���0HGLFDO�HYLGHQFH�VKRZHG�WKDW�VKH�ZDV�VXIIHULQJ�IURP�3RVW�7UDXPDWLF�6WUHVV�'LVRUGHU�DV�D�UHVXOW�RI�WKH�UDSH��ZLWK�WKH�FRQVHTXHQFH�WKDW�VKH�ZDV� LQ� D� 'LVRFLDWLYH� 6WDWH� DW� WKH� WLPH� RI� WKH� DOOHJHG� RIIHQFHV�� QRW�DFWLQJ�ZLWK�D FRQVFLRXV�PLQG�RU�ZLOO�
6RXWKDQ� -� �DW� 6QDUHVEURRN� &URZQ� &RXUW�� UXOHG� WKDW� D� SURSHU�IRXQGDWLRQ�KDG�EHHQ� ODLG� IRU� WKH�GHIHQFH�RI�DXWRPDWLVP�WR�JR�EHIRUH�WKH�MXU\���,W�ZDV�KLV�YLHZ�WKDW�DQ�LQFLGHQW�VXFK�DV�UDSH�FRXOG�KDYH�DQ�DSSDOOLQJ� HIIHFW� RQ� D� \RXQJ�ZRPDQ�� KRZHYHU� VWDEOH�� DQG� WKDW� FRXOG�VDWLVI\� WKH� UHTXLUHPHQW� ODLG� GRZQ� LQ� 4XLFN WKDW� WKHUH� KDG� WR� EH�HYLGHQFH�RI��DQ�H[WHUQDO�IDFWRU��FDXVLQJ�D�PDOIXQFWLRQLQJ�RI�WKH�PLQG���3RVW�7UDXPDWLF�6WUHVV�� LQYROYLQJ�DV�WKH�HYLGHQFH�LQ�WKH�SUHVHQW�FDVH�VXJJHVWHG��D�GHIHQGDQW�DFWLQJ�DV�WKRXJK�LQ�D��GUHDP���FRXOG�WKHUHIRUH�DPRXQW�WR�DXWRPDWLVP���7KH�MXU\�QHYHUWKHOHVV�FRQYLFWHG�KHU�
5�Y�$QWRQLXN �������7KH�7LPHV�����0DUFK�
7KH� GHIHQGDQW� ZDV� GURZV\� ZLWK� GULQN� DQG� KHU� ORYHU� IRXQG� KHU�XQFRQVFLRXV�RQ�KHU� OLYLQJ�URRP� IORRU�� �7KH�YLFWLP� WKHQ�KDXOHG�KHU� WR�EHG��KHU�KHDG�EDQJLQJ�RQ� WKH�VWDLUV��DQG� UDSHG�KHU�� �7KH�GHIHQGDQW�ZHQW� WR� WKH�NLWFKHQ�DQG� UHWXUQHG�ZLWK�D�NQLIH�DQG�VWDEEHG�KHU� ORYHU���7KH�GHIHQGDQW�DUJXHG�WKDW�VKH�ZDV�QRW�UHVSRQVLEOH�IRU�KHU�DFWLRQV�DV�VKH� KDG� EHHQ� VXIIHULQJ� IURP� DXWRPDWLVP� IURP� WKH� VKRFN� RI� EHLQJ�UDSHG���$W�.LQJVWRQ�&URZQ�&RXUW�WKH�WULDO�MXGJH�VDLG�³,I�KHU�DPQHVLD�LV�UHDO�� EHFDXVH�RI� DXWRPDWLVP�� WKHQ� VKH� LV� QRW� WR� EH� FRQYLFWHG´�� � 7KH�MXU\�IRXQG�KHU�QRW�JXLOW\�RI�ZRXQGLQJ�FKDUJHV�
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7KH� GHIHQGDQW� ZDV� GLDEHWLF�� � +H� YLVLWHG� KLV� H[�JLUOIULHQG
V� QHZ�ER\IULHQG�DQG�ZKLOVW�WKHUH�IHOW�XQZHOO���+H�WRRN�D�PL[WXUH�RI�VXJDU�DQG�ZDWHU�� EXW� DWH� QRWKLQJ�� � 7HQ�PLQXWHV� ODWHU� WKH� GHIHQGDQW� VWUXFN� WKH�YLFWLP�RQ� WKH�KHDG�ZLWK�DQ� LURQ�EDU�� �7KH�GHIHQGDQW� ODWHU�FODLPHG� WR�KDYH� EHHQ� XQDEOH� WR� FRQWURO� KLV� DFWLRQV� EHFDXVH� KH� KDG� EHHQ� LQ� D�K\SR�JO\FDHPLF� VWDWH�� � 7KH� GHIHQGDQW� ZDV� FKDUJHG� XQGHU� VV��� DQG���� RI� WKH� 2IIHQFHV� $JDLQVW� WKH� 3HUVRQ� $FW� ������ � 7KH� WULDO� MXGJH�GLUHFWHG�WKH�MXU\�WKDW�WKH�GHIHQFH�RI�DXWRPDWLVP�ZDV�QRW�DYDLODEOH�WR�WKH� GHIHQGDQW� EHFDXVH� KLV� DXWRPDWLVP� KDG� EHHQ� VHOI�LQGXFHG�� DQG�WKH�GHIHQGDQW�ZDV�FRQYLFWHG�XQGHU�V���
2Q� DSSHDO�� WKH� &RXUW� RI� $SSHDO� KHOG� WKDW� DV� V��� FUHDWHG� D� VSHFLILF�LQWHQW� FULPH�� HYHQ� VHOI�LQGXFHG� DXWRPDWLVP� FRXOG� EH� UHOLHG� XSRQ� DV�HYLGHQFH�WKDW�WKH�GHIHQGDQW�GLG�QRW�KDYH�WKH�QHFHVVDU\�PHQV�UHD�IRU�WKH� RIIHQFH� �WKLV� LV� FRQVLVWHQW� ZLWK� WKH� DYDLODELOLW\� RI� VHOI�LQGXFHG�LQWR[LFDWLRQ��� � ,Q� UHODWLRQ� WR� WKH� V��� RIIHQFH� KRZHYHU�� WKH� FRXUW� KHOG�
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WKDW� VHOI�LQGXFHG� DXWRPDWLVP� ZRXOG� QRW� SURYLGH� D� GHIHQFH�� ZKHUH�WKHUH�ZDV�HYLGHQFH�WKDW�WKH�GHIHQGDQW�KDG�EHHQ�UHFNOHVV�LQ�IDLOLQJ�WR�HDW�DIWHU�WDNLQJ�WKH�LQVXOLQ���7KH�UHFNOHVVQHVV�KHUH�ZRXOG�LQYROYH�SURRI�WKDW� WKH�GHIHQGDQW� KDG� NQRZQ� WKDW� KLV� IDLOXUH� WR� HDW�PLJKW�PDNH�KLV�DFWLRQV�PRUH�DJJUHVVLYH�RU�XQFRQWUROODEOH���$V�*ULIILWK�/-�VWDWHG�
³,Q� RXU� MXGJPHQW�� VHOI�LQGXFHG� DXWRPDWLVP�� RWKHU� WKDQ� GXH� WR�LQWR[LFDWLRQ�IURP�DOFRKRO�RU�GUXJV��PD\�SURYLGH�D�GHIHQFH�WR�FULPHV�RI�EDVLF� LQWHQW�� � 7KH� TXHVWLRQ� LQ� HDFK� FDVH� ZLOO� EH� ZKHWKHU� WKH�SURVHFXWLRQ�KDYH�SURYHG� WKH�QHFHVVDU\�HOHPHQW�RI� UHFNOHVVQHVV�� � ,Q�FDVHV�RI�DVVDXOW��LI�WKH�DFFXVHG�NQRZV�WKDW�KLV�DFWLRQV�RU�LQDFWLRQV�DUH�OLNHO\� WR�PDNH�KLP�DJJUHVVLYH��XQSUHGLFWDEOH�RU�XQFRQWUROOHG�ZLWK� WKH�UHVXOW�WKDW�KH�PD\�FDXVH�VRPH�LQMXU\�WR�RWKHUV��DQG�KH�SHUVLVWV�LQ�WKH�DFWLRQ�RU�WDNHV�QR�UHPHGLDO�DFWLRQ�ZKHQ�KH�NQRZV�LW�LV�UHTXLUHG��LW�ZLOO�EH�RSHQ�WR�WKH�MXU\�WR�ILQG�WKDW�KH�ZDV�UHFNOHVV�´
+RZHYHU�� DSSO\LQJ� WKH� SURYLVR� WR� V����� RI� WKH� &ULPLQDO� $SSHDOV� $FW������� WKH� DSSHDO� ZDV GLVPLVVHG�� WKHUH� ZDV� HYLGHQFH� WKDW� WKH�GHIHQGDQW� KDG� WDNHQ� DQ� LURQ� EDU� WR� WKH� YLFWLP
V� KRXVH� DQG�PHGLFDO�HYLGHQFH� WKDW� VXFK� D� VWDWH� FRXOG� QRW� IROORZ� VRPH� ILYH�PLQXWHV� DIWHU�WDNLQJ�VXJDU�DQG�ZDWHU�� �)RU� WKHVH�UHDVRQV�QR�PLVFDUULDJH�RI� MXVWLFH�RFFXUUHG�
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7KH� GHIHQGDQW�� ZKR� KDG� EHHQ� FKDUJHG� ZLWK� PDNLQJ� WKUHDWV� WR� NLOO��VRXJKW�WR�UDLVH�WKH�GHIHQFH�RI�DXWRPDWLVP�EDVHG�RQ�WKH�HIIHFWV�RI�KHU�SUH�PHQVWUXDO�WHQVLRQ���7KH�&RXUW�RI�$SSHDO�UHIXVHG�WR�UHFRJQLVH�WKLV�DV WKH�EDVLV� IRU�DXWRPDWLVP�EHFDXVH�� LI�VXFFHVVIXO�� LW�ZRXOG�UHVXOW� LQ�WKH� GHIHQGDQW� EHLQJ� UHOHDVHG� LQWR� VRFLHW\� ZLWKRXW� WKH� FRXUWV� EHLQJ�DEOH� WR� H[HUFLVH� DQ\� HIIHFWLYH� FRQWURO� RYHU� KHU�� � 7KH� HYLGHQFH�LQGLFDWHG� WKDW� WKH� GHIHQGDQW� QHHGHG� WR� KDYH� VRPH� PHGLFDO�VXSHUYLVLRQ��DQG�WKH�FRXUW�ZRXOG�RQO\�KDYH�WKH�SRZHU�WR�HQVXUH�WKLV�LI�VKH�ZDV�FRQYLFWHG�


