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Assessment Objectives

Candidates are expected to demonstrate:
Knowledge and Understanding

— recall, select, use and develop knowledge and understanding of legal principles and rules by
means of example and citation

Analysis, Evaluation and Application

— analyse and evaluate legal materials, situations and issues and accurately apply appropriate
principles and rules

Communication and Presentation

— use appropriate legal terminology to present logical and coherent arguments and to communicate
relevant material in a clear and concise manner.

Specification Grid

The relationship between the Assessment Objectives and this individual component is detailed below.
The objectives are weighted to give an indication of their relative importance, rather than to provide a
precise statement of the percentage mark allocation to particular assessment objectives.

Assessment Objective Paper 1 Paper2 | Paper 3 | Paper4 | Advanced Level
Knowledge/Understanding 50 50 50 50 50
Analysis/Evaluation/Application 40 40 40 40 40
Communication/Presentation 10 10 10 10 10
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Mark Bands

The mark bands and descriptors applicable to all questions on the paper are as follows. Maximum
mark allocations are indicated in the table at the foot of the page.

Indicative content for each of the questions follows overleaf.
Band 1:

The answer contains no relevant material.

Band 2:

The candidate introduces fragments of information or unexplained examples from which no coherent
explanation or analysis can emerge.

OR

The candidate attempts to introduce an explanation and/or analysis but it is so fundamentally
undermined by error and confusion that it remains substantially incoherent.

Band 3:

The candidate begins to indicate some capacity for explanation and analysis by introducing some of
the issues, but explanations are limited and superficial.

OR

The candidate adopts an approach in which there is concentration on explanation in terms of facts
presented rather than through the development and explanation of legal principles and rules.

OR

The candidate attempts to introduce material across the range of potential content, but it is weak or
confused so that no real explanation or conclusion emerges.

Band 4:

Where there is more than one issue, the candidate demonstrates a clear understanding of one of the
main issues of the question, giving explanations and using illustrations so that a full and detailed
picture is presented of this issue.

OR

The candidate presents a more limited explanation of all parts of the answer, but there is some lack of
detail or superficiality in respect of either or both so that the answer is not fully rounded.

Band 5:
The candidate presents a detailed explanation and discussion of all areas of relevant law and, while

there may be some minor inaccuracies and/or imbalance, a coherent explanation emerges.

Maximum Mark Allocations:

Question 1 2 3 4

Band 1 0 0 0 0

Band 2 6 6 6 6

Band 3 12 12 12 12 12 12

Band 4 19 19 19 19 19 19

Band 5 25 25 25 25 25 25
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Section A

The decision in Williams v Roffey Bros resulted in a more realistic approach to the
enforcement of contracts.

Analyse how the development of the doctrine of consideration has been impacted by that
decision.

Candidates are expected to set the question in context by defining consideration and by
explaining its significance as a doctrine of English Law.

The case of Williams v Roffey Bros should be outlined and a summary of the findings given.
Candidates should show awareness that, as it is still a relatively recent case, its boundaries are
still to be established.

The requirement that consideration be real, in the sense of having recognisable value, must be
discussed in the light of case law such as Stilk v Myrick and Hartley v Ponsonby and the
implications of Williams v Roffey Bros clarified to the extent that it seems to redefine
consideration as a much wider concept and to reduce barriers to making modifications to
commercial contracts binding. It would also seem to allow courts more discretion than do
previous, tighter definitions as practical benefits may well be found in situations where traditional
consideration would not have been found.

Candidates are also expected to consider the potential impact of the decision in Williams v Roffey
Bros on the rules of waiver and promissory estoppel. Comparison with High Trees would also be
beneficial.

Descriptive responses should be limited to maximum marks in band 3. An analysis of
developments and their impact is necessary for marks in band 4 and beyond.

Contracts are sometimes induced by misrepresentation.

Identify the three recognised types of misrepresentation and critically assess the
suitability of the remedies available to a person who has entered into a contract on the
basis of misrepresentation.

Candidates should explain that when statements are made in order to persuade the other party to
enter into a contract, those statements are called representations, but if they turn out to be untrue
they are known as misrepresentations. Given the maxim caveat emptor (let the buyer beware), the
onus is on buyers to make sure, as far as they possibly can, that they are very careful when
entering contracts. However, active misrepresentations of fact are recognised as vitiating factors
undermining the consensus ad idem required and thus render a contract voidable at the innocent
party’s option. Key points to be emphasised: statement should be of fact; made before the contract
was made and did not become a term of the contract; one of the causes to induce the contract.

Candidates must then focus on the suitability of the remedies available as a consequence of the
differing categories of misrepresentation: innocent, negligent and fraudulent. The common law
view of caveat emptor and the approach of equity making contracts voidable should be critically
assessed in the light of fairness and justice in given sets of circumstances. Exploration of
provisions of Misrepresentation Act 1967 (negligent misrepresentation) and tort of deceit
(fraudulent misrepresentation) and the resulting additional remedy of damages is expected. The
role of fraud in both should be discussed and the resultant remedy of rendering the contract void
must be critically assessed.

Responses which focus primarily on descriptions of the types of misrepresentation will be limited
to maximum marks in band 3. Critical assessment of the remedies and their suitability is required
for band 4 and above.
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Using appropriate case law examples, critically examine the contrasting effects of
breaches of warranties, conditions and innominate terms of contract.

Responses should be contextualised: this question addresses the issue of the relative importance
of the terms of a contract. Traditionally, the law has sought to classify terms according to their
importance and the effects of breach have varied accordingly. Our courts have classified terms
according to the intentions of the parties to the contract at the time that the contract was made,
as in different situations the same term can have very different significance. The traditional view
has been to classify terms as conditions (very important terms) and warranties (collateral to the
main purpose of the contract: S.61 SOGA 1979). Breaches of condition have been traditionally
perceived as so significant as to enable the innocent party to repudiate the contract and claim
damages (e.g. Bunge Corporation v Tradax Export SA); breaches of warranty give rise to actions
in damages only (e.g. Reardon Smith Line v Hansen Tangen).

In the Hong Kong Fir case (a brief outline should be credited) in 1962, the expression
‘intermediate’ or ‘innominate’ term was used for the first time, thus challenging the traditional
approach to the terms of a contract. The Court of Appeal suggested that all terms do not lend
themselves to the traditional form of legal analysis in that they could not be clearly defined as
either conditions or warranties at the time of contract formation: the effect of the breach should
depend on the importance of the breach. In Schuler AG v Wickman Machine Tool Sales Ltd the
House of Lords held that the use of the word ‘condition’ was only an indication of intention and
that it was important to look at the contract as a whole and whether a strict interpretation of the
meaning of the term would create a very unreasonable result.

Responses which focus primarily on a description of the three types of term without significant
reference to case law should be limited to maximum marks in band 3. A critical examination of
contrasting effects of breaches of the different terms is necessary for marks in band 4 and
beyond.
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Section B

Consider Skinner’s potential contractual liability towards Madge and the possible
remedies that she might be entitled to pursue.

An outline of the essentials of a valid contract; emphasis expected on offers, invitations to treat,
counter offers and acceptance. Credit will be given for possible reference to consideration, but
nothing for other essentials.

Binding contract requires definite offer and corresponding unconditional acceptance. Counter
offer operates as a rejection and terminates offer (Hyde v Wrench). Was there an offer made?
Advertisement is an invitation to treat, not a firm offer to sell (Partridge v Crittenden). Does
Skinner offer to sell for £100? Does Madge make a counter offer when she asks about payment
later in the week? Probably not, as this appears to have been a mere enquiry for information
(Stevenson v McLean). Candidates should also consider whether a contract actually resulted
nonetheless from Skinner's interchange with Madge: if there has been an offer and
corresponding unconditional acceptance, a contract has been made; the promise to pay later in
the week acts as supporting executory consideration and the sale to Bart amounts to a breach of
that contract. Either specific performance or rescission could be sought, but neither is likely to be
granted as the IPOD is hardly unique and third party rights have accrued; damages are the only
likely remedy available.

General, all-embracing and ill-focused responses are to be awarded a maximum mark within
mark band 3. Any advice given to the parties should be clear, concise and conclusive.

Advise Condor Airlines of their contractual liability for Laurent’s injuries.
The principal focus anticipated is that of the communication and validity of contract terms.

Terms only bind parties if they have been made aware of their existence either before or at the
time that the contract is made. Terms should be either actually communicated or constructively
communicated by this time.

Was the ticket a sufficient means to communicate the existence of terms (Thomson v LMS Riwy;
Chapelton v Barry UDC)? Was the ticket a contractual 'note’ or a mere receipt for payment?
Even if adequately communicated, was the term excluding all liability valid, given Unfair Contract
Terms Act 1977, S1?

If negligence occurred and the exemption was considered to have been properly and adequately
communicated then liability depends on whether considered reasonable for exclusion to be
permitted. If not, then damages; measure to be discussed.

General, all-embracing and ill-focused responses are to be awarded a maximum mark within
mark band 3. Any advice given to the parties should be clear, concise and conclusive.
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Discuss the legal liability of the respective parties and any defences that might be raised
if: (a) Laura calls Jorge for a photo shoot, but Jorge is nervous and fails to turn up as
agreed; (b) Laura persuades him to turn up on a second photo shoot but has failed to pay
him by 12 weeks after the event.

Contracts are only binding on the parties concerned if valid contracts have been made.
Candidates should identify capacity as one of the factors that can result in a valid contract not
having been formed.

Jorge, at the age of 16, is classed as a minor in law. Candidates should identify that there are
only two types of contract that will bind minors: executed contracts for necessaries and beneficial
contracts of service (employment).

The contract referred to in the question is arguably a contract of employment. Is it and if so is
Jorge bound by its terms? Case law (De Francesco v Barnum, Doyle v White City Stadium etc)
suggests that minors will be bound by the terms of employment contracts if the contract is on the
whole beneficial to the minor in that it makes provision for training in the minor’s chosen career.

Discussion should take place and conclusions must be drawn in the light of the two separate
incidents identified and the likely effect of either party’s failure to adhere to the contract as
agreed. Would Jorge’s fraud as regards his age have any impact at all?

General, all-embracing and ill-focused responses are to be awarded a maximum mark within
mark band 3. Any advice given to the parties should be clear, concise and conclusive.
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